
Association of Certified Family Law Specialists SPRING 2008, NO. 2

Newsletter Editor 

Dawn Gray, j.d., cfls

N E W S L E T T E R

Editor’s Desk  .  .  .  .  .  .  2
Dawn Gray, cfls

President’s Message  .  3
Sharon A. Bryan, cfls

Technology Trumps 
Feldman  .  .  .  .  .  .  .  .  .  .  4

James Schaefer, cpa
Derailing a Threatened 
Feldman Motion   .  .  .  .  6

Adryenn Cantor, cfls
Another Perspective 
on Efficient 
Settlement  .  .  .  .  .  .  .  .  7

Hon. Thomas R. Murphy

W
H

A
T

’S
 

IN
S

ID
E

Explaining the Recent Revisions 
to Family Code §2337: 
Part One of Three Parts  .  .  .  .  .  .  . 8

R. Ann Fallon, cfls
The qdro Reader Chapter 5: Some
thing Fishy about Gillmore?  .  .  . 10

James M. Crawford, jr., j.d.
acfls Legislation Report, 
May 2008   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 14

Carol Delzer, cfls
Valuation of Goodwill in Profes
sional Practices and “Double 
Dipping” with Spousal Support  . 16

Brian M. Boone, cpa

Murphy Brown v . Mike Brady, 
Mary Poppins and a Known 
Donor: Advice for Women 
Who Want to Become Single 
Autonomous Birth Mothers   .  . 18

Ellen Winick Stross, cfls
acfls Spring Seminar Photos  . 24
TIPPING POINTS: 
Elkins Family Law Task Force  . 28

Leslie Ellen Shear, cfls
Reflections on the Human Side 
of Family Law Practice: 
Blackjack  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 46

Heidi Tuffias, cfls

Continued on page 38 (Yomtov)

ACT ONE
A happily married couple consults an 

estate planning attorney after attending 
an alarming (but free) seminar on “How to 
Protect Your Personal Wealth.” The couple’s 
goals are to save taxes and avoid probate. 
This article will describe the documents 
that the estate planning attorney prepares 
and potential and actual problems that arise 
when that attorney does not consider the 
effects of these documents for dissolution 
purposes.
THE TRUST: The couple provides the 
estate planning attorney with a list of 
their property and describes their estate 
as “simple.” The estate planning attorney 
 discusses community and separate property 
with the couple and provides them with the 
following general definitions: community 
property is all property, real or personal, 
wherever situated, acquired by a married 
person during the marriage while domiciled 
in California. Fam. Code §760. Separate 
property is property acquired by the person before marriage, 
after marriage by gift or inheritance and the income from that 
property. Fam. Code §770.

The couple responds to the attorney’s 
direct questions about their property and 
their estate planning goals. They do not 
volunteer that they have separate prop-
erty interests to protect. In fact, this is a 
sore point between them that the couple 
has avoided discussing throughout their 
marriage because Husband brought more 
money into the marriage than Wife did. 
They reason that because the estate plan 
will only go into effect when one of them 
dies and all the property will belong to 
the survivor, they need not address the 
uncomfortable issue of who owns what 
now. When they hear that they can obtain a 
double step-up in basis on the first spouse’s 
death if property is held as community 
property (IRC §1014(b)(6)), the couple is 
eager to avoid taxes and they are reassured 
that their estate plan will meet their tax-
saving goal.1

The attorney prepares an AB trust that 
characterizes all of the property on the list 

provided by the couple as community; prepares deeds transfer-
ring real property into the trust; and instructs the clients to 

Estate Planning Meets Family Law: 
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After the amazing response to last 
winter’s single-topic Feldman 
issue, in this issue we return to 

the “traditional” format of articles on 
many different topics. Not only have 
contributors provided timely analyses 
of matters of interest, but we have 
another “first” in this issue. That is, one 
topic with three different perspectives. 
Following up on the Feldman issue 
and with the synergy that often occurs 
at ACFLS seminars and meetings, 
Adryenn Cantor, CFLS, met up with 
Jim Schaefer, CPA, and they worked 
together to develop a method to orga-
nize mountains of documents and pres-
ent them to Judge Tom Murphy to avoid 
a threatened Feldman motion. All three 
have now contributed articles on the 
experience (see pages 4-7). Jim’s detail 
regarding the method used to gain con-
trol over the documents, produce them 
to the other side and allow all parties to 
review documents over the internet will 
be of interest to every ACFLS member 
whose cases are document intensive 
– which is all of us.

Also, in this issue Nancie Yomtov 
discusses overlap issues of family law 
and estate planning, motivated by yet 

another family law case – In re Marriage 
of Holtemann (2008) 162 Cal.App.4th 
1175 – in which estate planning docu-
ments had unintended consequences 
in a dissolution action. Brian Boone, 
CFA, deals with how valuing goodwill 
in professional practices interacts with 
spousal support and the “double dipping 
issue.” A new contributor, Ellen Winick 
Stross, CFLS, offers timely advice for 
women who want to become single 
autonomous birth mothers.

Ann Fallon, CFLS, who was a major 
participant in the passage of last year’s 
amendment to the bifurcation statute, 
Fam. Code §2337, provides the first of 
three articles on the amendment and 
its effects. Leslie Ellen Shear, CFLS, 
informs us about the newly constituted 
Elkins Family Law Task Force and offers 
suggestions for its consideration. Finally, 
Jim Crawford returns with another 
installment in his QDRO Reader series. 
In this one, one rainy night Frank 
learns more than he expects about In re 
 Marriage of Gillmore (1981) 29 Cal.3d 
418 from both Vargus and an unlikely 
source. I certainly learned more than 
I knew about Gillmore from the article, 
and I hope you do as well.

Of course, our centerfold offers 
 pictures from the Spring Seminar in 
Palm Springs, keeping with the tradi-
tion of photos in every issue. And Heidi 
Tuffias, CFLS, closes our issue with her 
regular column on the lighter side of 
family law practice.

To all contributors to this issue, 
my thanks. Perhaps these articles will 
inspire others to share their knowledge 
and continue making this Newsletter 
a premier publication on cutting edge 
family law issues. I’ll be looking for 
your contributions! ■

From the Editor’s Desk
Dawn Gray, j.d., cfls

acfls Newsletter Editor

Grass Valley

dawn_gray@earthlink.net
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I want to thank my outstanding 
board for tremendous efforts and 
terrific results during the first five 

months of my presidency. The Spring 
Seminar on Spousal Support put on by 
Nancy DiCenzo and Shane Ford was a 
resounding success. We cut off regis-
tration at a little less than 200 people 
and we had people showing up on the 
first day of the seminar hoping to get a 
seat. The cocktail party at Shane’s Palm 
Springs home was once again a truly 
enjoyable event with more than 100 
attendees from all over the state.

Next year we are going back to Palm 
Springs for the third year in a row with 
a single-subject Spring Seminar. The 
topic will be revealed soon, but mark 
your calendars for March 20-22, 2009, 
and plan on joining us in Palm Springs 
for great education and camaraderie.

Caralisa Hughes and Peter Trom-
betta orchestrated ACFLS’s hosting of 
the Council of Community Property 
States in Palm Springs just before the 
Spring Seminar, and the meeting pro-
vided an opportunity to interact with, 
and learn from, family law attorneys 
from other community property states.

In January, we put on an in-depth 
seminar on the Feldman case in Sacra-
mento. If you haven’t purchased the 
Feldman DVD, you should do so. I 
have already used it in my practice on 
several occasions and I know you will 
too. Sterling Myers is in the process 
of sending the Feldman DVD to family 
law judicial officers throughout the 
state. Sterling, Leslie Shear and Patricia 
Rigdon organized a booth at the Los 
 Angeles County Bar Family Law Sympo-
sium where we sold the Feldman DVD 
and other educational materials. Also, 
Caralisa Hughes has done a terrific 

job of creating a library of courses on 
our website. Log onto the website and 
take a course.

In the process of marketing our 
educational programs, it has come to 
our attention that many family law 
attorneys throughout the state who are 
not certified specialists do not realize 
that they are welcome to attend our 
seminars and purchase our educational 
materials. So, to all of you certified spe-
cialists, put out the word to your local 
bar associations and colleagues that you 
do not have to be a certified specialist 
to attend our seminars or symposiums 
or avail yourself of our educational 
materials. Our goal is to promote and 
ensure a high quality of family law 
practice throughout the state and we 
encourage everyone to take advantage 
of our educational efforts.

I was just called by an Associated 
Press reporter to render an opinion on 
the recent Supreme Court decision 
clearing the way for “gay marriage.” He 
was asking me about the impact this 
was going to have on family law and 
what new complexities we would all 
face. I felt truly inadequate to answer 
his questions and advised him that 
there are certain attorneys who are 
quite knowledgeable in this field under 
the current California domestic part-
nership law, and that many attorneys 

refer these cases to those who have 
special expertise. I look forward to an 
article in our Newsletter addressing the 
result of the decision and helping us all 
understand what the future holds.

Our organization is on the map 
and recognized throughout the state 
for its excellent educational programs 
and in-depth, sophisticated newsletter 
articles analyzing complicated areas 
of family law. We want to keep the 
upward trajectory and we want all of 
you to help us do so. So please contact 
me, or any of our board members, if 
you are interested in serving on the 
board, giving a course, writing an 
article, or participating in any other 
way in ACFLS. Encourage your col-
leagues who are specialists but not 
members to join, and also encourage 
them, whether or not they are certified 
specialists, to attend our programs.

Finally, I hope to see all of you at 
the State Bar Convention in Monterey 
September 26-28. ACFLS is present-
ing in the category of Lawyering Skills 
a course on “The Custody Lawyer as 
Storyteller: Drafting Admissible, Com-
pelling, and Effective Declarations,” 
given by our own Leslie Ellen Shear and 
Diane M. Goodman. Also, don’t forget 
to stop by our cocktail party Saturday 
night September 27 at the Hotel Pacific.

See you then. ■

President’s Message
Sharon A. Bryan, j.d., cfls

acfls President

Torrance (Los Angeles)

sharon@mbslawcorp.com

SAVE  THE  DATE
ACFLS 2009 SPRING SEMINAR
Complex Characterization Issues
Palm Springs Hilton, March 20-22, 2009
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I enjoyed meeting many ACFLS mem-
bers at the annual Spring Seminar 
in March. I received a number of 

kind remarks concerning my articles 
that appeared in the Fall and Winter 
issues of this newsletter. These compli-
ments specifically mentioned the practi-
cal nature of these articles. This article 
continues that practical, let’s-get-it-done 
approach. I have included in my discus-
sion the equipment models and soft-
ware selected for use in my firm and the 
approximate costs of each. Again, please 
note that I am a user of the equipment, 
not a dealer. You should consult your 
IT provider for more details.

Now that I have set the stage, let’s 
return to the ACFLS Spring Seminar 
because that is where this story begins. 
A wild three-week ride began as a 
direct result of a general introduction 
by Stephen J. Wagner at that seminar. 
It originated over a hamburger in the 
hotel coffee shop after the closing 
 session. That is where I met Adryenn 
Cantor for the first time. As I finished 
my hamburger, Adryenn described an 
interesting case into which she substi-
tuted about a week before. The judge 
was frustrated by the “he said-she said” 
finger pointing that had gone on for 
more than a year. The result was the 
appointment of a discovery master and a 
neutral forensic accountant. There were 
strong suggestions that fiduciary duty 
penalties would be sought by the oppos-
ing side – and the mandatory settlement 
conference was set at JAMS in just over 
3 weeks. My comment to Adryenn was 
“Call me Monday – don’t wait until 
 Tuesday.”

She called me that night (Sunday) 
and that was the beginning of an inter-
esting experience that ended very 
successfully. Working with counsel 
involved multiple conversations per 
day and many telephone conferences 

with our client. Adryenn and I com-
pleted all of the steps discussed below 
in just over three weeks, applying 
 readily-available technology to not only 
obtain a fair settlement for our client 
but also to put the Feldman genie back 
in the bottle.

Step 1: Gain control of the docu-
ments. Although the case had been 
underway for over two years, I could not 
locate a formal approach to inventory-
ing the documents and Bates stamping. 
Instead, I found only one side demand-
ing documents and the other saying 
“I gave you everything.” Our approach 
was to gather all the documents 
together and feed them into a Canon 
DR-9080c scanner with a 500-page 
batch capacity. This converted the docu-
ments to .pdf format. Next, we divided 
the total documents into 100- and 200-
page files (for reasons explained below). 
The approximate cost of a Canon DR-
9080c is $5,000 and we recover costs 
at 3.5 cents per scan.

Step 2: Bates stamping. We then 
Bates stamped the documents electron-
ically in .pdf format using the Intellipdf 
add-on program to Adobe Acrobat. It 
can be found at http://www.intellipdf.
com/bates_stamp.htm, approximate 
cost $350, recovered at a rate of 1.5 
cents per page. In order to show the 
processing date as documents contin-
ued to arrive over more than a week, I 
set the program to stamp with a model 
using the initials of our firm, the date 
processed and the document number. 
For example, the Bates stamp would 
appear as Sco 04012008 000101. The 
reason for using the processing date 
was two-fold. If there was a duplication 
of number, the date would distinguish 
the documents. More importantly, the 
date would document both the process-
ing date and the approximate date it 
was provided to the opposing side.

Step 3: Opening a Case Folder on 
our extranet. www.webopedia defines 
an extranet as an intranet that is par-
tially accessible to authorized outsiders. 
Whereas an intranet resides behind a 
firewall and is accessible only to people 
who are members of the same company 
or organization, an extranet provides 
various levels of accessibility to those 
outside the local network. You can 
access an extranet only if you have a 
valid username and password, and your 
identity determines which parts of the 
extranet you can view. Our extranet 
is supported on our firm’s computer 
server running Windows 2003 Small 
Business Server by the built-in Share-
point services feature. We activated 
this feature for approximately $700 in 
technical support time plus a related 
license.

I set up a high level of accessibility 
for counsel’s team and with permis-

Technology Trumps 
Feldman

James “Jim” Schaefer, cpa

jim@schaefercpa.com  www.schaefercpa.com
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sion of counsel set up a read-only and 
download permission level for opposing 
 counsel, her forensic, the JAMS media-
tion judge, the JAMS discovery master 
and the neutral forensic. I divided the 
.pdf files into 100- to 200-page files 
because upload speed using a DSL line 
is a fraction of download speed. This 
allowed for satisfactory viewing of the 
files for persons with access to the case 
folder on our extranet.

Step 4: Add additional documents 
as received. As I sought out additional 
materials from our client and his 
accountant, these documents were 
scanned, Bates stamped and posted to 
the extranet almost every other day. 
As significant items were posted to the 
extranet, I sent an email to everyone 
holding extranet passwords (including 
opposing counsel’s team and JAMS).

Step 5: Indexing the documents. 
The so-called “80/20 rule” holds that 
80% of the importance lies in 20% of the 
content. This rule applies to documents 
as well. Therefore, you must have an 
inventory method to efficiently identify 
the important 20%. Because there was 
little time to create a comprehensive 
usable inventory from scratch, I had to 
rethink my inventory formats.

Using Microsoft Access – a mature 
database program that is part of the 
Microsoft Office Professional Suite 
– I devised a new index format with the 
following fields: Bates #, Subject, Date, 
Key $ amount, Comments plus check-
the-box fields, which included boxes for 
tax returns, financial statements, rental 
properties, debts, etc. I then formatted 
a Microsoft Access report that sorted 
the documents by date. The magic of 
the format was that if I wanted to see 
whether I had all the tax returns, I could 
scan down the column of check marks 
in the tax return boxes and quickly see 
what I had. The same applied to debt 
statements. The Access format was well 
adapted to a moving target; the index 
grew and was updated approximately 
every three days.

Counsel and I discussed the pros and 
cons of furnishing the index to all users 
of the extranet, and Adryenn ultimately 
decided to do so. Therefore, I posted the 
index to the document inventory on the 
extranet and sent out an email to every-
one with access. When the opposing 

party’s forensic accountant requested 
an additional sort report format, I was 
able to comply with her request in the 
next inventory update.

Step 6: Develop a list of “missing” 
documents. At this point we were 
adding to the document inventory and 
the index simultaneously, and I was able 
to develop a list of additional documents 
that Adryenn needed. I requested them 
from the parties’ long-time CPA; he 
quickly filled in key financial documents 
that I put through steps one to five.

Step 7: Use the documents to pre-
pare visual aids to the case. In steps 
one through six, I had formulated a 
document inventory that could be 
used to defend against the promised 
fiduciary disclosure duty enforcement 
motion. Now it was time to tell our 
story. I began devising demonstratives 
to explain the assets, cash flows and 
property division issues of the case 
using the information revealed in the 
documents. We needed to serve the 
mandatory settlement conference brief 
within four days. Adryenn and I devised 
a plan to present the key issues as fol-
lows: separate property claims, property 
sought by H or W, and possible division 
options. Since many properties (includ-
ing securities and real property) had 
different tax bases – including some 
held in corporate form – our strategy to 
present an equal division had to include 
computation of each asset’s tax basis net 
of depreciation with or without a virtual 
sale of assets.

I prepared two demonstratives in 
short order. The first illustrated real 
property at market value, subtracted 
debt and then subtracted corporate 
(where applicable) and individual 
income taxes to bring all properties to 
an after-tax basis. I then allocated to 
two equal pots, Pot A and Pot B. Our 
theory was that because our client – the 
Husband – had been operating the prop-
erties, it would be fair for him to offer 
Wife her pick of Pot A or Pot B. Husband 
would then take the other one. Since 
there were more than 20 properties, 
this approach was proposed as fair and 
also as inexpensive to apply.

The second demonstrative outlined 
the entire inventory of property in eight 
pages. There were columns for descrip-
tion, value, separate property claims, 

who wanted the asset and suggestions 
for division (e.g., split in kind or sell 
to unrelated party and split the net 
 proceeds).

Both demonstratives were printed 
on 11 x 17 paper with attractive color 
coding and attached to Husband’s 
 mandatory settlement conference brief. 
The emphasis of the brief was to let the 
user-friendly schedules show Husband’s 
willingness to settle fairly.

Step 8: Finishing the presentation. 
With the mandatory settlement confer-
ence just a few days away, I updated and 
polished the schedules I had prepared 
so far. I evaluated each one to confirm 
that it was user friendly and that it pro-
vided key information. The schedules 
were printed on 11 x 17 paper for distri-
bution at the settlement conference and 
printed for demonstrative exhibits on 
36 x 44 paper.

Our 11 x 17 color prints are made 
on an HP 9500mfp color Laserjet. For 
larger presentation documents, our 
firm operates a HP Designjet 5500ps 
printer that provides excellent large 
format prints. There are significant 
costs involved in owning a Designjet 
plotter. An HP 5500ps costs approxi-
mately $15,000. A full set of ink reser-
voirs for 6 colors totals approximately 
$2,000. Paper costs approximately 
$70 per roll. We charge our clients $7 
per square foot for these prints and 
enjoy the onsite convenience. We also 
allocate 8 linear feet of office space to 
house the machine. An alternative is 
to print at Kinkos for roughly $10 per 
square foot.

Our HP 9500mfp speeds through 
the printing of color prints up to 11 x 17 
in size. The printer costs approximately 
$10,000. The costs of toner, drums and 
other consumables can be considerable. 
The printer also occupies approximately 
7 linear feet of office space. One alterna-
tive, if lesser throughput is acceptable, 
is one of the $500 to $700 tabletop 
inkjet printers from sources such as 
Staples.

Step 9: Last minute preparations. 
Adryenn needed a new demonstrative 
just before the settlement conference. 
This one – whose nickname quickly 
became “She wants/He wants” – 
 summarized all categories of property 

Continued on page 31 (Schaefer)
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At this March’s ACFLS Spring 
Seminar, I walked into the 
hotel coffee shop with my dear 

friend and ACFLS colleague, Kathleen 
O’Conner, to talk about our work and 
our mutual interest in Collaborative 
Law. I spotted Jim Schaefer – yes, eating 
a hamburger. I had been enthralled by 
Steve Wagner’s PowerPoint presentation, 
which had a lot to do with Jim’s graphics. 
I stopped to thank him for doing such a 
great job, he joined us for lunch and the 
three of us start talking about what he 
does. As he was speaking, a little voice 
in my head said, “This is the guy for that 
new case.” And he was!

The ACFLS Spring Seminar ended 
on March 16. I had substituted into 

this case on February 19, eager to take 
charge of a difficult case but not really 
knowing how to pull it together in time 
for the mandatory settlement confer-
ence at JAMS scheduled for April 10. 
I saw Jim as the answer to my dilemma; 
thus, the Sunday night call.

When I entered the case, there was 
an outstanding order requiring my 
client, Husband, to pay $10,000 to the 
court’s forensic accountant, $10,000 
to a discovery master, and $50,000 to 
wife’s counsel on behalf of the commu-
nity by February 26, 2008. Therefore, 
my first task was to get this money paid 
as ordered, just seven days after becom-
ing his attorney of record. This payment 
was important because it was clear from 
opposing counsel’s correspondence and 
argument that a Feldman challenge was 
on track – and coming fast. The first 
thing I needed to do was to impress 
upon Husband that he was not on a level 
playing field with Wife. Actually, he 
was not on the field at all, but under it 
– standing in a deep hole – and my job 
was to start putting some soil back into 
this hole so he would at least be on solid 
ground when the Feldman challenge-
train reached its destination. It worked; 
he paid Wife on time.

The second thing needed was to get 
the documents obtained from prior dis-
covery organized in a fashion that was 
useful to my team. After I substituted 
in, former counsel sent over two banker 
boxes FILLED with documents that 
had no discernible order. My paralegal, 
Nora Divine – and she is – spread all of 
these documents on her office floor to 
see how best to organize what was sent. 
She then put together five 5” binders, 

separating and cataloguing the docu-
ments as she went. This took her the 
better part of 10 workdays.

When opposing counsel and I had a 
conference call with the court-ordered 
discovery master, I told them that hus-
band was not an under-producer, but 
an over-producer. He thought that the 
requests for documents meant EVERY-
THING he had. So, he had spent nine 
to ten hours per day, over many, many 
days, standing in front of his copying 
machine making copies of what he 
thought was being requested. This was 
a marriage of almost 40 years; a multi-
million dollar estate, with many pieces 
of real property, including 20 rentals; 
considerable stocks; several business 
entities; and multiple life insurance 
 policies, etc. – which means there was 
a lot of paper to copy.

During this phone conference I told 
opposing counsel and the discovery 
master that seeing husband’s papers on 
Nora’s office floor reminded me of eating 
a large plate of spaghetti. No matter how 
much you ate, the spaghetti was still on 
your plate. However, regardless of how 
hard Husband had tried to comply, Wife 
believed that she had received nothing, 
i.e., nothing timely, nothing useful, noth-
ing current. So, the Feldman challenge-
train was moving forward at warp speed.

Then I met Jim. Two days later, Nora 
sent him the five binders. Within 48 
hours Jim had turned that straw into 
gold. He posted everything received on 
our extranet Case Folder for anyone who 
wanted access to read, download or copy. 
Our motto was to provide Accessibility, 
Clarity, and Transparency, i.e., to ACT.

Derailing 
a Threatened 

Feldman Motion
Adryenn Cantor, j.d., cfls

San Diego

adryenn@adryenncantor.com

Adryenn Cantor operates a bou
tique family law practice that 
handles domestic law matters in 
litigation, collaborative law, and 
mediation. She has been an attor
ney for over 28 years and a Certi
fied Family Law Specialist for over 
23 years; she is the past Chair of 
the Family Law Section of the Cali
fornia State Bar, the past Chair of 
the Alternative Dispute Resolution 
Committee for Southern California 
for the California State Bar, and the 
former Mediation Editor for the 
State Bar Family Law News. After 
taking her first mediation training 
25 years ago, Adryenn has included 
mediation as part of her practice. 
In addition, for the past 15 years, 
Adryenn has trained individuals 
and groups who want to learn 
her mediation techniques to add 
to their professional practice or 
improve their personal lives.

Continued on page 31 (Cantor)
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Unfortunately, I did not attend 
the ACFLS Spring Seminar or 
eat a hamburger at the hotel 

coffee shop. I did, however, participate 
with Adryenn Cantor, CFLS, James 
Pohl, CFLS, James Schaefer, CPA, and 
their clients in a successful dissolution 
 mediation.

The mediation briefs stated that the 
parties had been married for 40 years, 
had been separated for four years and 
owned numerous parcels of real prop-
erty and other assets totaling in excess 
of $6.5 million. The trial judge had 
previously appointed a discovery master 
and a 730 forensic accountant. There 
was also an indication that the husband 
(who controlled the assets during the 
marriage and since separation) had been 
frustrating the discovery process.

So what made this case different?
(a) Adryenn Cantor, Husband’s attorney, 

had the case fully prepared for medi-
ation 51 days after being substituted 
in as counsel of record. During this 
period, she educated her client on 
the importance of appropriate dis-
closure. She hired an exceptional 
forensic accountant who indexed 

and analyzed the documents in such 
a fashion that Wife – and yes, even 
the mediator – could understand 
them. She recognized the need to 
convince and did convince opposing 
counsel that Husband and his team 
were providing Wife with a coopera-
tive, full and accurate disclosure of 
all assets and liabilities… in other 
words, compliance with Family Code 
Section 2100.

(b) The forensic analysis of the commu-
nity estate was straightforward, 
understandable and easy to read 
– again, even for the mediator. With 
the information he received, Mr. 
Schaefer utilized his computer 
equipment, computer software and 
personal skills and integrated the 
information into a very comprehen-
sive analysis. The documents he ana-
lyzed were available for all interested 
parties on line and Bates stamped. 
There was no issue as to what docu-
ments were utilized or the basis for 
his analysis. His software programs 
gave the parties, counsel and the 
mediator various alternatives, includ-
ing tax analyses.

Readers should remember that suc-
cessful mediations occur when the par-
ties and their counsel are prepared, and 
that being prepared includes the obliga-
tion to voluntarily provide information 
to the other side, as does California law. 
It may be advantageous for counsel to 
provide Mr. Schaefer’s article as well as 
the Judicial Counsel’s proposed legisla-
tion re E-Discovery to his/her forensic 
accountants.

Then, disclose and settle. ■

Another Perspective 
on Efficient 
Settlement
Hon. Thomas R. Murphy (ret.)

www.jamsadr.com

Hon. Thomas R. Murphy (Ret.) , is a 
specialist in family law. He served as 

a construction defect and general 
civil independent calendar judge in 

San Diego for the past two years. 
Judge Murphy brings three decades 

of experience as a distinguished 
judge and trial attorney to his dis
pute resolution practice. He was 

appointed to the California Superior 
Court in 1985 where he supervised 
the family law and motion calendar 

for seven years. He also created 
and participated in a unique 

 alternate dispute program.

See You in September at the State Bar Annual Meeting
MONTEREY, SEPTEMBER 25-28, 2008

“The Custody Lawyer as Storyteller:
Drafting Admissible, Compelling, and Effective Declarations”
Leslie Ellen Shear & Diane M. Goodman, Friday, September 26, 2008, 10 a.m.

ACFLS Members’ Wine & Cheese Reception, Hotel Pacific
Saturday, September 27, 2008
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I. Introduction
Family Code §2337 (the “bifurcation” statute) allows early 

termination of marital status. Family Code §2337(a) provides 
that “(i)n a proceeding for dissolution of marriage, the court, 
upon noticed motion, may sever and grant an early and sepa-
rate trial on the issue of the dissolution of the status of the 
marriage apart from other issues.” Prior to being amended 
effective January 1, 2008, Fam. Code §2337(c) set forth con-
ditions that a court may impose if one of the parties requests 
to terminate marital status prior to finalization of the prop-
erty division. AB 861 (Ch. 141, Stats 2007) amended Fam. 
Code §2337 to update that list, and to add a new Fam. Code 
§2337(d) which sets forth mandatory conditions that apply 
when the community estate includes retirement benefits. 
In addition, under amended Fam. Code §2337 the joinder 
of retirement plans is no longer necessary in many cases.

These sections work together to safeguard retirement plan 
rights and facilitate the equal or substantially equal division 
of the community estate.

II. Key Amendments to Fam. Code §2337 Affecting 
Retirement Matters, Effective January 1, 2008
The Legislature amended the bifurcation statute effective 

January 1, 2008, to amend existing subsections and add new 
subsections (d) and (e). New subsection (d) mandates that 

the court issue retirement orders with the entry of a Judg-
ment of Bifurcation. The following discussion breaks that 
section apart for closer analysis.

A. Joinder
The new subsection begins as follows:
(d) Prior to, or simultaneously with, entry of judgment 

granting dissolution of the status of the marriage, 
all of the following shall occur:
(1) The party’s retirement or pension plan shall be 

joined as a party to the proceeding for dissolution, 
unless joinder is precluded or made unnecessary by 
Title 1 of the federal Employee Retirement Income 
Security Act of 1974 (29 U.S.C. Sec. 1001 et seq.), 
as amended (ERISA), or any other applicable law.

Each party (insert names and addresses) is provi-
sionally awardEd without prEjudicE and sub-
jEct to adjustmEnt by a subsEquEnt domEstic 
rElations ordEr, a sEparatE intErEst Equal 
to onE-half of all bEnEfits accruEd or to bE 
accruEd undEr thE plan (name each plan individ-
ually) as a rEsult of EmploymEnt of thE othEr 
party during thE marriagE or domEstic part-
nErship and prior to thE datE of sEparation. 
in addition, pEnding furthEr noticE, thE plan 
shall, as allowEd by law, or in thE casE of a 
govErnmEntal plan, as allowEd by thE tErms 
of thE plan, continuE to trEat thE partiEs as 
marriEd or domEstic partnErs for purposEs 
of any survivor rights or bEnEfits availablE 
undEr thE plan to thE ExtEnt nEcEssary to 
providE for paymEnt of an amount Equal to 
that sEparatE intErEst or for all of thE survi-
vor bEnEfit if at thE timE of thE dEath of thE 
participant, thErE is no othEr EligiblE rEcipi-
Ent of thE survivor bEnEfit.

(e) The moving party shall promptly serve a copy of any 
order, interim order, or attachment entered pursuant to 
paragraph (2) of subdivision (d), and a copy of the judg-
ment granting a dissolution of the status of the marriage, 
on the retirement or pension plan administrator.

Under this provision, the “joinder” of retirement plans 
will not be required for most retirement plans. Joinder is pre-
cluded by all federal government plans and is unnecessary 
to enforce a claim against a private ERISA plan since under 

Explaining the Recent Revisions
to Family Code §2337

Part One of Three Parts
R. Ann Fallon, j.d., cfls

Contra Costa   af@disso.com 

R. Ann Fallon is a partner 
at Whiting, Fallon, Ross & 
Abel, LLP in Walnut Creek, 
California, a Certified 
Family Law Specialist and 
a Fellow of the American 
Academy of Matrimonial 
Lawyers. Since 1988, she 
has focused her practice 
on family law retirement 
and other employee ben
efit issues and is a frequent 
writer and speaker on 

those subjects. Ann received a 2008 Honored Fellow award 
from the Northern California Chapter of the AAML and the 
Spirit of CEB award for 2007. She is one of the four drafters 
of the 2008 revisions to Fam. Code §2337. 
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ERISA standards, given proper notice of a claim the Plan has 
a fiduciary duty toward the claimant (ERISA §§204(d)(3) 
and 404).

Starting in the early 1980s, family law litigants could 
“join” a retirement plan through a clerk’s administrative 
action without the necessity of a hearing on joinder. This 
practical measure was seen as streamlining the practice 
that had developed during the 10-year period between the 
 passage of ERISA in 1974 (which did not address the rights 
of former spouses) and the Retirement Equity Act of 1984 
(REA), which created the QDRO to secure the rights of 
former spouses. Use of the Judicial Council forms allowed 
Plans to be put on notice of the claim of a non-employee 
spouse while avoiding having to attend innumerable joinder 
hearings in divorce actions.

REA clarified a Plan’s duty toward a claimant under ERISA’s 
applicable provisions as well as the preemptive effect of those 
provisions on the family courts. Among other things, REA 
mandates that ERISA-covered plans have “QDRO Procedures” 
to educate litigants regarding the QDRO process and the 
manner in which benefits are frozen by federal law pending 
a determination by the plan administrator or a court of com-
petent jurisdiction of the sufficiency of a state court division 
order (ERISA §206(d)(3)(G)(i)(I)).

As a result of these changes , “Joinder” forms are no longer 
necessary (and are almost certainly pre-empted) for ERISA 
retirement plans.

B. Securing Retirement Interests: A Choice
Under Fam. Code §2337(d), joinder pleadings are replaced 

with specific QDRO-like language designed to give a Plan 
proper notice of a marital interest and freeze the benefits. Fam. 
Code §2337(d)(2) states that
(2) To preserve the claims of each spouse in all retirement plan 

benefits upon entry of judgment granting a dissolution of 
the status of the marriage, the court shall enter one of the 
following in connection with the judgment for each retire-
ment plan in which either party is a participant:
(A) An order pursuant to Section 2610 disposing of each 

party’s interest in retirement plan benefits, including 
survivor and death benefits.

(B) An interim order preserving the nonemployee party’s 
right to retirement plan benefits, including survivor 
and death benefits, pending entry of judgment on all 
remaining issues.

(C) An attachment to the judgment granting a dissolution 
of the status of the marriage, as follows:

Subdivision (2)(A) thus provides Choice 1, which is a 
normal QDRO. Subdivision (2)(B) provides Choice 2, which 
is a less detailed “interim” QDRO.1 Choice 3, provided by 
subdivision(2)(C), authorizes a Provisional QDRO which 
consists of the following language in an attachment to the 
 Judgment:

Each party (insert names and addresses) is provision-
ally awardEd without prEjudicE and subjEct to 
adjustmEnt by a subsEquEnt domEstic rElations 
ordEr,2 a sEparatE intErEst Equal to onE-half of 
all bEnEfits accruEd or to bE accruEd undEr thE 

plan (name each plan individually) 3 as a rEsult of 
EmploymEnt of thE othEr party during thE mar-
riagE or domEstic partnErship and prior to thE 
datE of sEparation.4 in addition, pEnding furthEr 
noticE, thE plan shall, as allowEd by law, or in 
thE casE of a govErnmEntal plan, as allowEd by 
thE tErms of thE plan,5 continuE to trEat thE 
partiEs as marriEd or domEstic partnErs for pur-
posEs of any survivor rights or bEnEfits avail-
ablE undEr thE plan 6 to thE ExtEnt nEcEssary to 
providE for paymEnt of an amount Equal to that 
sEparatE intErEst or for all of thE survivor bEn-
Efit if at thE timE of thE dEath of thE participant, 
thErE is no othEr EligiblE rEcipiEnt of thE survi-
vor bEnEfit.7
The California Judicial Council is considering incorporat-

ing this “provisional QDRO” language into the final Judgment 
form FL-180 so that all litigants – not just those seeking early 
termination of marital status under Fam. Code §2337 – will be 
given the opportunity to advance the security of their retire-
ment interests by using this language.

Regardless of which of the three methods of retirement 
security under Fam. Code §2337(d)(2) is used, the result-
ing order must be delivered to the Plan to secure the claim. 
New Fam. Code §2337(e) requires the moving party to 
“promptly serve a copy of any order, interim order, or attach-
ment entered pursuant to paragraph (2) of subdivision (d), 
and a copy of the judgment granting a dissolution of the 
status of the marriage, on the retirement or pension plan 
administrator.”

III. Other Amendments, Effective January 1, 2008
These will be discussed in Parts II and III of this Article. 

They include the following:

Family Code §2337(c)(7)(A):
“The court may make an order pursuant to paragraph (3) 

of subdivision (b) of Section 5600 of the Probate Code, if 
appropriate, that a party maintain a beneficiary designation 
for a nonprobate transfer, as described in Section 5000 of 
the Probate Code, for a spouse or domestic partner for up to 
one-half of or, upon a showing of good cause, for all of a non-
probate transfer asset until judgment has been entered with 
respect to the community ownership of that asset, and until 
the other party’s interest therein has been distributed to 
him or her.”

Family Code §2337(c)(8):
“In order to preserve the ability of the party to defer the 

distribution of the Individual Retirement Account or annuity 
(IRA) established under Section 408 or 408A of the Internal 
Revenue Code of 1986, as amended, (IRC) upon the death 
of the other party, the court may require that one-half, or all 
upon a showing of good cause, of the community interest in 
any IRA, by or for the benefit of the party, be assigned and 
transferred to the other party pursuant to Section 408(d)(6) 
of the Internal Revenue Code.”

Continued on page 27 (Fallon)
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The QDRO Reader Chapter 5:
Something Fishy about Gillmore?

James M. Crawford, Jr., j.d.

The Woodlands, TX  jcrawford@erisasite.com

The deck of the old houseboat I 
used as my second office was still 
awash in the fading summer sun 

when I first noticed the dark squall line 
approaching off the port rail. Perhaps I 
should have been more alert, but it was 
break time on the Sea Corp, and I had 
been intent on enjoying my beer and 
watching with amusement as the resi-
dent gulls wheeled lazily between the 
masts of my boat’s more high-mainte-
nance neighbors, targeting their freshly-
scrubbed blue awnings at will.

I reluctantly climbed out of my ham-
mock to check the glass. I needn’t have 
bothered. By the time I reached the 
cabin’s rusty screen door, the sun was 
gone and the first few drops of rain had 
already spotted the gray teak deck. I 
went inside to shut the windows and had 
just finished when the wind picked up 
in earnest, driving the hissing rain hard 
against the weather side and bringing 
a parade of black swells that broke over 
the railing with alarming regularity. The 
old girl creaked a little from the strain 
but otherwise seemed okay, so I finished 
my beer and was headed to the fridge 
for another when a gust from the door I 
had forgotten to close ruffled the papers 
on my desk and reminded me that there 
was still much to do. It was going to be 
another long, dark and stormy night.

I sat down heavily, lit a cigarette and 
tried again to concentrate on the fax 
that lay in the center of my chart table 
where I had dropped it in disgust an 
hour earlier. “Gillmore,” 1 I muttered 
to no one in particular as I picked it up 
again. “Why me?”

The demand from Vinny’s mouth-
piece was rambling, but I got the idea. 
It seemed that Vinny had filed a motion 
to force Sarah, my client, to pay him the 
retirement money he would have gotten 
as his community share if Sarah had 
quit her job over at the cannery during 

the early retirement window. 
He claims that her selfish 
insistence on working to 
earn her living is keeping him 
from enjoying his share of her 
“vested and matured” pension 
that she earned during the 
marriage. Never mind 
that she’s barely able 
to make ends meet as 
it is, or that there are 
no other decent jobs 
to be had in this backwater town, he 
wants his pound of flesh because he’s 
“between employments.” Interesting. 
He was never able to hold a job during 
the entire 20 years he was with Sarah, 
but rumor has it that he’s already moved 
in with rich widow Riley over on Beacon 
Row and is living large off of her now. I 
wondered what was really going on here.

Stubbing my cigarette out on the 
scales of justice that served as my ersatz 
ashtray, I picked up the phone to give 
Sarah the bad news. I was still dialing 
when a crack of lightening split the 
night, its thunder echoing across the 
hills surrounding the marina, and the 
lights flickered and died.

Sighing, I hung up. “Just as well,” I 
thought, not relishing the idea of trying 
to explain to Sarah why the California 
Supreme Court apparently thinks, or at 
least thought at one time, that it would 
be a good idea for a non-working spouse 
to be able to force a relatively young 
working mom to choose between giving 
up a perfectly good job to “retire” at age 
50 or paying her no-account ex-spouse 
his marital share of her pension out of 
her own pocket. “I’ll just call her tomor-
row,” I muttered to no one.

Grabbing my trench coat off the 
back of the chair I was headed to the 
door, shaking my head at the insanity 
of it all, when my phone rang. I turned 
and groped my way back to the desk to 

find the receiver. “Frank,” I finally 
answered.

It was Sarah. Sobbing. Appar-
ently, Vinny had decided to break 
the news to her himself. “That 

jerk!” she started, sniffling 
loudly. “Old lady Riley 
gives him whatever 
spending money he 
needs, so what does 
he need my pension 
for? I’ve never asked 

him for a dime, and I was doing okay 
taking care of myself ’til I bumped into 
him and his lawyer the other day and he 
asked me real polite-like how everythin’ 
was goin’, you know, so I tol’ him about 
the cannery wantin’ to cut back and 
offerin’ to more ’n double the pension of 
anybody who was at leas’ fitty and who 
would retire right away, and about how 
it was the last day to accept but I wasn’t 
goin’ to because I got this big commish 
comin’ if I can close the Blue Tuna 
account, which could gib him and me 
more than three times the pension I got 
now.” She took a breath. “I thought he’d 
be happy, but then his lawyer whispered 
sumpin’ to him and he jus’ gave me a 
mean smile and tol’ me how I could kiss 
my whole pension good-by, then the two 
of ’em went off laughin’ and high-fivin’ 
like they jus’ won the loddery.” She 
started crying again.

“Wait! Did you say he’s going to take 
it all, the entire pension?” I asked.

“Yeah,” she sniffled, “when I saw him 
again this mornin’ over at the Sunshine 
Café, he came up to me chewin’ on a 
roll and handed me some papers he filed 
yesterday. He tol’ me his lawyer said that 
since I could have boosted his hab of the 
pension from tirty-fibe to sebenty-fibe 
G’s by quitting yesterday and didn’t do 
it, I gotta come up with the sebenty-fibe 
in cash, or quit now so he can take my 
sebenty in the plan plus fibe more. He 
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said that’s the law, ’n maybe I should 
have been thinkin’ ’bout that instead of 
naggin’ him alla time about him gettin’ 
a job.” She stopped to blow her nose. 
“Heck, he knows I don’ have no money, 
and that if I quit like he says I’ll lose 
everythin’ ’cludin’ my house that I put 
up last year to get the dough to pay off 
his bookie.” Another honk. “What am 
I s’posed to do, Frank?” she wailed.

“Sarah, this sounds fishy to me,” 
I said soothingly, “so I don’t want you 
to worry. I’m sure I’ll figure something 
out,” I added, having absolutely no idea 
what that “something” might be. “Call 
you in a few days. Okay?”

“ ’Kay,” she sniffed, and the line went 
dead.

This was not good, not good at all. I 
sat in the dark for a few minutes listen-
ing to the rain, wondering whether I 
was really going to be able to help. Then 
I remembered that when I last saw my 
friend Vargus, he had said he was work-
ing on a Gillmore case of his own and 
wanted to talk to me about it. Maybe he 
could think of something. I reached for 
the phone.

I asked Vargus if he could meet me 
over at Louie’s for a drink so we could 
talk about Gillmore. “Sure!” he said. 
“I’ve just finished up my analysis of an 
election filed by a 30-year-old wife on 
her 25-year-old husband. She wants 
him to come up with her half of the 
$2 million in his 401(k) plan in a lump 
sum because that’s what she could get 
if he quit now. Word is she wants the 
money to pay her Beverly Hills plastic 
surgeon for some work she wants done. 
She could get it by QDRO from the plan 
once he reaches his earliest retirement 
age, of course, but she is not interested 
in waiting 25 years.2 He’s also got a 
small DB plan, and she wants that too, 
for spending money while she’s in LA.”

“So what did you learn?”
Vargus chuckled, “That, my friend, 

will cost you. If you get to Louie’s before 
I do, make mine a double.” He hung up.

Despite the hard rain and almost 
pitch black surroundings, I managed to 
scramble without incident up the slip-
pery ramp that connected the Corp to 
the parking ramp above and was soon 
heading into town along South Marina 
Road for what I hoped would be some 
answers.

Louie’s is sort of a dump, but it has 
character and more than its share of 
regulars. So when I finally pulled up 
in front of the one-story brick building, 
I was a little surprised to find the lot 
empty except for Vargus’ caddy, which 
was parked in my favorite spot next to 
the front entrance. It was still coming 
down pretty hard so I just boxed him in 
and made a dash for the door.

Louie’s electricity was still on but 
you could barely tell, as the only illumi-
nation in the place came from the juke 
box in the corner, a few assorted neon 
beer signs behind the bar and three 
shaded bulbs that hung over the pool 
table. Vargus was seated at his usual 
booth next to a mangy moose head that 
Louie kept on the wall as a memento 
of his old hunting days, its antlers now 
draped with a dripping raincoat. Two 
chipped water glasses filled to the brim 
with a dark brown sherry, Vargus’ ver-
sion of a double, sat on the table along 
with a bowl of roasted peanuts. Obvi-
ously he had not been waiting long.

Vargus saw me and waved a handful 
of nuts. “Hey,” he said, draining one of 
his two glasses as I walked over and sat 
down. I tossed my coat at the moose. It 
missed and fell in a heap in the peanut 
shells that perpetually covered the floor. 
I didn’t bother to pick it up – it was that 
kind of a place.

Louie appeared at my elbow almost 
instantly, which was not at all his 
style. Catching my look of surprise, he 
shrugged and explained, “Slow night, 
Frank. Whadayahavin?” Remembering 
all too well how my past discussions of 
pension issues with Vargus3 had made 
my head swim, I asked for a cola. Louie 
glared at me as if I had slapped him. 
After an awkward moment I got the 
hint, “To go with my double Jack on the 
rocks?”

Louie smiled, showing off some very 
bad dentures. “Want another, Vargus?” 
he asked.

“That would be great.” Vargus replied, 
“but do you have any more of the red 
sherry? I think I would prefer that.”

It was all over town that Vargus 
couldn’t tell the difference between 
sherry and port, but no one seemed to 
want to be the one to tell him. “Sure,” 
Louie said with a smirk, and left to get 
our drinks.

Vargus leaned back in his chair, 
 cradling his second glass on his chest. 
“So, let’s talk Gillmore. You’ve read the 
case, right?” said Vargus.

“Yeah, and Cornejo 4 too, believe it 
or not. I brought copies,” I said, pull-
ing them out of my jacket pocket and 
tossing them on the table. I then filled 
him in on the details of Vinny’s motion, 
including the demand to have his half of 
the plan computed as if Sarah had taken 
the early retirement offer that would 
have more than doubled the value of his 
interest and how he thought that he was 
entitled to take her entire pension and 
then some to compensate. The numbers 
were not pretty. Had Sarah taken the 
early retirement offer, her existing ben-
efit would have increased from $70,000 
to $150,000 in value, raising Vinny’s 
interest from $35,000 to $75,000, i.e., 
$5,000 more than Sarah’s entire pension.

Louie returned with a tray. “Do you 
mind?” he said, motioning at the two 
cases. When I said nothing, he used 
Cornejo as a coaster and took Gillmore 
with him, muttering about needing 
something to read.

Vargus snorted. “He doesn’t get to 
double up on her nickel,” he said.

“What?” I said.
“Vinny’s interest does not include the 

enhancement he would have received 
if Sarah had retired early. She didn’t 
acquire that right, so neither did Vinny,” 
he explained patiently.

“I’m afraid you’re wrong, old friend.” 
I said, eager to show him he was not 
dealing with some lightweight. “Gill
more says that as soon as the employee 
spouse is eligible to retire and get a pen-
sion, that spouse can be forced by the 
non-employee spouse either to do that, 
or buy out the non-employee spouse’s 
interest.”

“Correct.”
“And Cornejo clarified that this inter-

est is to be determined as of the date 
the motion is filed.”

“Also true.”
“Now, when Vinny filed, Sarah had a 

right to enhance her pension by retiring 
early.

“So?”
“So how can you say that Vinny’s 

interest on the date he filed did not 
include half of that enhancement when 

Continued on page 12 (Crawford)
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all she had to do to get it was retire, just 
as with any other retirement benefit?”

“For the simple reason that, unlike 
the normal situation in which early 
retirement merely changes the date for 
payment of an existing benefit obligation, 
when it comes to an early retirement 
enhancement the spouse must actually 
retire early to create the obligation. 
 Sarah’s accrued benefit will have to be 
paid regardless of when she retires, and 
Vinny owns an interest in that property 
right. But in order for Vinny’s interest to 
also include a $40,000 enhancement, 
Sara would have had to have created 
that obligation by retiring on or before 
the date when he elected to cash out.5

“But if Sarah had the opportunity to 
increase Vinny’s share by retiring early 
and didn’t do it, doesn’t she have to 
compensate him for his loss?”

“Let me answer that by asking you a 
question. Can you think of a single case 
in which the employee spouse had to 
compensate the non-employee spouse 
for failing to enhance the value of his 
or her interest?

“No, but…”
“And you won’t, because Brown long 

ago made it clear that the employee 
retains the right to decide, and by his 
or her decision define, the nature of the 
retirement benefits owned by the non-
employee spouse.6 Sarah decided to 
add to her benefit by continuing to work 
rather than by accepting early retire-
ment. That was her choice to make. 
Vinny could have stayed in the plan 
and shared in the results of that deci-
sion, which, by the way, may well be a 
larger enhancement to her pension than 
that offered in exchange for her early 
retirement.7 But he chose not to do that. 
Having elected to collect his share based 
on the benefits that Sarah had accrued 
on the date he Gillmored her, he can’t 
compel Sarah to compensate him fur-
ther because she chose not to take the 
easy way out, nor can he share in what-
ever enhancement that decision may 
ultimately produce.8

Vargus took a long pull at his drink.
I finally saw the light, or rather the 

lightning, which had just struck Louie’s 
sign out front. “I get it! Sarah’s decision 

not to retire early had two separate and 
distinct consequences. One was that 
Vinny was denied early access to his 
share of her accrued benefit, and the 
second was that she did not qualify for 
a quick enhancement of that benefit. 
Gillmore says that Sarah is responsible 
for the first consequence, because it 
reduced the value of Vinny’s existing 
interest,9 but says nothing that would 
suggest she is also responsible for the 
second.10 In fact, no case has. And with 
Lehman having reminded us that that 
the non-employee spouse has a property 
interest only in the right to benefits as 
it is defined by the employee at retire-
ment,11 and that the risk that this will 
not be as large as hoped is borne equally 
by the spouses,12 I certainly would not 
expect otherwise.”

Louie wandered over to our table. 
“Don’ mind me,” he said, pulling out a 
chair, turning it backwards and sitting 
down. He tossed Gillmore back on the 
table, put his chin on his folded arms 
and closed his eyes.

A thought occurred to me. “Sup-
pose instead of using Gillmore, Vinny 
had asked for a QDRO.13 Could he have 
gotten the early retirement subsidy in 
that way?”

“Nope. When Congress adopted the 
QDRO rules back in ’84 – which by 
the way was done in part to correct the 
access to benefits problem that Gillmore 
had revealed 14 – it needed to come up 
with a way to give the family courts the 
maximum flexibility to distribute a par-
ticipant’s benefits to the non-employee 
spouse or dependent before the partici-
pant retired, but in a way that would not 
increase the plan’s benefit obligations or 
destroy the integrity of the retirement 
system it had so carefully established. 
What it decided was to allow the family 
courts to order the early distribution 
to an alternate payee of all or any part 
of the existing accrued benefit, but to 
make it clear that this award could not 
include any early retirement enhance-
ments for which the participant had 
yet to qualify by retiring early – exactly 
what you would expect given our con-
clusion that Sarah had no right to those 
additional benefits herself because she 
chose not to retire early.” 15

“So whether he uses Gillmore or a 
QDRO to get his share, Vinny can’t 

parlay the coincidence that had Sarah 
elected to take an early retirement she 
would not only have given him early 
access to his interest but would have 
enhanced it, into a valid claim that he 
has a right to a share of that non-existent 
improvement to his interest.”

“Did someone say ‘parlay’?” asked 
Louie, suddenly opening his eyes.

“And that’s not unfair to Vinny,” I 
said, ignoring the interruption, “because, 
as you said, he had the option of leaving 
his interest in the plan until Sarah fin-
ishes defining it, in which case he could 
share in that or any other enhancement 
to which she becomes entitled as a 
result of her decision to stay in the plan.”

Louie put his hand on the table and 
spoke: “Aren’t you just saying that if a 
court is going to grant Gillmore relief, it 
shouldn’t conflate the loss in value of an 
accrued benefit caused by the employ-
ee’s decision to delay retirement with 
the negative effect of that same decision 
on a potential accrual?”

“Louie?” blurted Vargus and me, our 
mouths falling open in amazement.

Louie shrugged. “Before I bought 
the bar,” he said, “I was a consulting 
 actuary for The Organi… I mean, for an 
organization.” He looked at both of us 
with squinty eyes. “Either of youse got a 
problem widdat?” he said, lapsing back 
into his more familiar persona.

“No, no, no!” we said quickly. “Glad 
to have you participate.”

I turned back to Vargus. “So Vinny 
pretty much shot himself in the foot on 
this one?”

“Maybe, maybe not. If he gets his 
share based on Sarah’s existing ben-
efits and invests it wisely, he just might 
wind up in a better position than if he 
had stayed in the plan. All we can be 
certain of, however, is that he won’t be 
able to look to Sarah to compensate him 
because her decision resulted in Vinny’s 
interest being less than he hoped when 
he cashed out.”

I was elated! Sarah wasn’t going to 
lose her entire pension after all! “Well, I 
guess I had better go call Sarah and give 
her the good news.” I got up and headed 
for the pay phone.

“Oh, sit down, Frank. Do you really 
think Sarah’s going to be all that excited 
to learn that she’s probably not going to 
lose her entire pension to Vinny when 

Crawford
Continued from page 11
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she can ill afford to pay him anything, 
much less quit her job?” 16

I slumped back down into my chair. 
“I guess you’re right. Vinny is still going 
to be able to use Gillmore as a club, and 
there’s not a damn thing I can do about it.”

“Oh? Why not ask to have it 
overturned?”

“Sure, Vargus. That shouldn’t be a 
problem. Gillmore’s only been on the 
books for what, 26 years? Got any other 
bright ideas?”

Vargus looked truly offended. “If I 
recall correctly, didn’t it take the court 
35 years to figure out that French 17 was 
a huge mistake?

He had me there. “But … do you 
really think Gillmore was wrongly 
decided? After all, how can a case that 
says the employee spouse should not be 
able to control when the non-employee 
spouse gains access to his or her interest 
in a matured benefit be wrong?”

“Actually,” said Vargus, still obviously 
a little miffed by my sarcasm, “if that 
had been the holding, the case would 
still be viable, at least as to those plans 
for which a QDRO is not available. The 
trouble is that the court was so bent on 
giving Vera early access to Earl’s accrued 
benefit that it decided to treat his retire-
ment as matured while it was still being 
defined, which violates Brown’s guaran-
tee that the employee will always have 
the right to decide, and by that decision 
define, the nature of the retirement 
benefits owned by the community.” 18

Louie got up and looked at me. 
“Sounds to me like yer goin’ to need 
another round.” I nodded. “Okay, 
Vargus, you lost me.”

“Recall that in Brown the issue was 
whether a non-employee spouse could 
have a community property interest in 
benefits that were not yet vested, which 
was contrary to what the court had held 
earlier in French. The concern was that 
if the court recognized such an inter-
est, it would interfere with the employ-
ment relationship because it would 
make the employee accountable to the 
non-employee spouse if the employee 
forfeited benefits earned during the 
marriage by electing to terminate 
employment before they vested. The 
genius of Brown was to recognize that 
this would not be a problem because 
what the non-employee owns is an inter-

est in the outcome of the employee 
spouse’s participation – the right to a 
share in the benefits attributable to the 
marital service as they are ultimately 
defined – and not the right to any par-
ticular outcome. So if an accrued benefit 
is forfeited because the employee 
leaves employment too early, the non-
employee spouse has no loss to com-
plain about. You can’t very well support 
a claim of loss based on the ownership 
of a right that, as defined, had no value.”

“I see,” I interjected. “It’s kind of like 
buying a lottery ticket. You can’t sue the 
seller for the loss of the jackpot if you 
don’t win, because what you paid for 
was a chance to win if everything went 
well, and that was exactly what you 
received.”

“Yeah, I suppose,” said Vargus. “Now 
here is the interesting thing. The reason 
the court knew that allowing an interest 
in benefits that could be destroyed by 
terminating too soon would not create 
problems for the employee was that a 
similar rule was already in place and 
working well with respect to vested 
benefits, even though those benefits 
could be destroyed by the employee 
terminating too late, that is, by failing to 
retire before dying.” 19 Vargus reached 
into his briefcase and pulled out a plastic 
laminated copy of Brown. “Omitting the 
citations, here is what Brown said on 
the matter, and I quote:”

“As to the claim that our present 
holding will infringe upon the 
employee’s freedom of contract, 
we note that judicial recognition 
of the nonemployee spouse’s 
interest in vested pension rights 
has not limited the employee’s 
freedom to change or termi-
nate his employment, to agree 
to a modification of the terms 
of his employment (including 
retirement benefits), or to elect 
between alternative retirement 
programs. We do not conceive 
that judicial recognition of spou
sal rights in nonvested pensions 
will change the law in this respect. 
The employee retains the right 
to and by his decision define, the 
nature of the retirement benefits 
owned by the community.” 20 
Emphasis added.

“Hey, I’ll bet that’s the origin of 

Lehman’s ‘you have to take the bad with 
the good’ principle, isn’t it?”

“I suppose so, but let’s stay on point 
here, shall we?” admonished Vargus, rat-
tling the plastic sheets in his hand. “The 
significance of this rule to the division 
of benefits prior to the time the accrued 
benefit is both vested and mature is 
important for our analysis, so let me read 
to you what the court wrote:

“In dividing nonvested pension 
rights as community property the 
court must take account of the 
possibility that death or termina-
tion of employment may destroy 
those rights before they mature. 
In some cases the trial court may 
be able to evaluate this risk in 
determining the present value of 
those rights. But if the court con-
cludes that because of uncertain-
ties affecting the vesting or matu-
ration of the pension that [sic] it 
should not attempt to divide the 
present value of pension rights, it 
can instead award each spouse an 
appropriate portion of each pen-
sion payment as it is paid. This 
method of dividing the commu-
nity interest in the pension ren-
ders it unnecessary for the court 
to compute the present value of 
the pension rights, and divides 
equally the risk that the pension 
will fail to vest.” 22

Vargus nodded. “Now if we want to 
compare this with what happens once 
the right to benefits has matured, we 
have to look at Stenquist,23 which 
involved a situation in which the 
employee had retired. Stenquist 
instructs us that if the employee does 
something voluntarily to cause a for-
feiture after the right to benefits has 
become unconditional, i.e., has matured, 
he must compensate the non-employee 
spouse for that spouse’s forfeited inter-
est,24 even though there would be no 
compensation due if the same pension 
rights had been forfeited while still 
immature as a result of terminating 
too soon or retiring too late.25 So when 
Stenquist spoke of ‘the settled principle 
that one spouse cannot, by invoking a 
condition wholly within his control, 
defeat the community interest of the 
other spouse,’ 26 it was talking about 

Continued on page 32 (Crawford)
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BILL # TOPIC STATUTE AFFECTED  STATUS EFFECT

AB 171 DV- Guardians and 
Conservators 

An act to add Sections 2102.5 
and 2360 to the Probate Code, 
relating to guardianships and 
conservatorships.

2008 bill active 
in assembly

Authorizes probate court to issue a 
restraining order to prevent a recur-
rence of violence against that ward or 
conservatee.

AB 250 Non-probate trans-
fers, revocable trans-
fer upon death deeds 

An act to amend Section 2040 
of the Family Code

2008 Senate bill; 
active 

This bill would create the revocable 
transfer on death deed.

AB 612 
[Ruskin]

Child Custody 
Evaluations

Fam 3110, 3110.5, 3111 and 
new 3110.6

2007 bill; inac-
tive motion from 
Senate Senator 
Corbett 

Defines “child custody evaluator” 
and limits “nonscientific” opinions.

AB 1405 
[Maze]

Juveniles: joint 
assessment of status: 
confidential info

W&I 241.1 2007 bill; 
active, amended 
4/28/08 passed 
assembly now in 
Senate 

Provides for county protocols for 
 probation and welfare depts. in com-
bined dependency/delinquency. 

AB 1679 
[Evans]

Paternity actions Fam 7643 Passed Assem-
bly in Senate 
 Judiciary

Limits access to both court and 
agency files in parentage.

AB 1771
[Ma and 
others]

DV Convictions Pen 136.2 and new 1463.24 Pending in 
Assembly Public 
Services

Provides that prior conviction of DV 
is “good cause” for DV Restraining 
Order.

AB 1822 
[Beall]

Spousal Support: Sex 
Offenders

New Fam 4327 Pending in 
Assembly Judi-
ciary and Public 
Services

Prohibition of spousal support award 
to perpetrator of sex abuse of minor.

AB 1877 
[Adams]

Custody Evaluations: 
Confidentiality 

Fam 3111 Passed Assem-
bly, read first 
time in Senate

Makes intentional violation of cus-
tody evaluation report confidentiality 
a misdemeanor.

AB 2029 
[Tran]

Dependent children: 
visitation

W&I 361.2, 361.5, 362.1, 
366.21, 366.22, 366.26, 
366.29 

Pending in 
Assembly 
Judiciary and 
Human Services

Gives child’s relatives the right to 
petition for frequent visits at any 
time and after adoption.

AB 2068 
[Aghazarian]

DV: Stalking: Victim 
Notice of Restraining 
Orders

New Gov 6103.3 Pending in 
Assembly 
 Judiciary

Requires law officer to notify victim 
of service of restraining order, as 
specified, within 24 hours.

AB 2117 
[Evans]

Dependent Children: 
Psychotropic Meds

W&I 369.5 Pending in 
Assembly 
Human Services

Expands authority of judge to order 
psychotropic meds during detention 
prior to finding of dependency.
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BILL # TOPIC STATUTE AFFECTED  STATUS EFFECT

AB 2190 
[Emmerson]

Child Abuse: Wit-
nessing Domestic 
Violence

Pen 13732 Pending in 
Assembly Public 
Services

Requires law officer to notify CPS 
when finding “substantial evidence” 
of exposure of child to DV.

AB 2262 
[Torrico]

Child Protection: 
Safe Surrender

H&S 1255.7; Pen 271.5 Pending in 
Assembly Public 
Safety

Increases time for “safe surrender” of 
newborn from 72 hours to 7 days.

AB 2341 
[Maze]

Reunification 
Services

W&I 361.5 Pending in 
Assembly 
Human Services

Changes timeframe for reunification 
services for very young children to 
mandatory 12/ 6 month periods if 
child is over/under 3 years old.

AB 2428 
[Strickland]

Protective Orders: 
victim notification

Fam 6380, 6387 Pending in 
Assembly 
 Judiciary

Changes requirement for law officer 
submission of proof of service to DV 
System from within one business day 
to “at the time of service.” 

AB 2483 
[Bass]

Wards & Dependent 
Children: program of 
supervision

W&I 301 Pending in 
Assembly 
 Judiciary

Imposes requirement that program 
of supervision without Petition for 
dependency not begin prior to attor-
ney consultation.

AB 2553 
[Solario]

DV Ex Parte Orders New Fam 6320.5 Pending in 
Assembly 
 Judiciary 

Specifies “statement” of findings 
that court must make in any case of 
denial of DV ex parte orders.

AB 2587 
[Ruskin]

Custody Evaluations Fam 3110, 3110.5 and new 
3110.6

Pending in 
Assembly 
 Judiciary

Defines “Court appointed” and “Pri-
vate” investigators and evaluators.

AB 2920 
[Carter]

Visitation: Grandpar-
ents’ Rights

New statute, unspecified Active in the 
Assembly

Statement of intent to introduce bill 
to allow grandparent visitation peti-
tion regardless of marital status of 
parents. 

AB 2960 
[LaMalfa]

Custody Orders: 
Sexual Abuse

Fam 3064 Passed Assembly 
to Senate

Amends ex parte custody modifica-
tion restriction to allow exception 
where there is evidence of recent or 
continuing sexual abuse of child.

AB 3051 
[Judiciary 
Committee]

Juvenile Court Hear-
ing: minor’s right to 
appear

W&I 349 Passed the 
Assembly, now 
in the Senate 
Judiciary 

Requires court to allow minor 10 
years or older to “address the court” 
if the minor desires.

AB 3053 
[Judiciary 
Committee]

Domestic Relations Fam 2013 and new 6390 Assembly 
 Judiciary

Unrelated provisions regarding 
collaborative law and firearm 
 possession.

SB 1066 
[Migden]

Domestic 
Partnerships

Fam 297, 298.5 Senate Appropri-
ations, placed on 
suspense file 

Deletes same sex and age require-
ments for DPs.

SB 1233 
[Harman]

Child Custody: Drug 
Testing 

Fam 3041.5 Passed the Sen-
ate in Assembly 
Judiciary 

Deletes sunset on drug/alcohol test-
ing permanently.

SB 1255 
[Harman]

Child Support 
Arrears

Fam 17524 Senate Judiciary Requires arrearage declaration be 
filed. 

SB 1528 
[Wyland]

Pre-nup Agreements: 
Enforcement

Fam 1615 Senate Judiciary Clean up bill: corrects date for retro-
active application of voluntariness 
requirements. 
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Introduction
What is the reasonable basis for 

the value of any “financial asset?” For 
the purposes of this article, a “finan-
cial asset” is any asset that serves as 
an investment for investors seeking a 
“return;” “return” is either the cash flow 
to an investor from income generation 
or realized capital gains. The reasonable 
basis for the value of any financial asset 
is the expected future return (cash flow) 
as adjusted for the perceived risks. In a 
marital dissolution, the expected future 
income stream (cash flow) of a financial 
asset is valued for the purpose of the 
community property division and the 
expected future income is also consid-
ered as income available for support. A 
spouse can often pay the community in 
a property division for the present value 
of an expected income stream from 
a financial asset and then be ordered 
to pay support from the same income 
stream after the property division.

When we identify excess earnings in 
valuing the financial asset of goodwill in 
a professional practice for marital dissolu-
tion purpose, we are identifying a part of 
the earnings stream that is attributable 
to elements of the practice developed 
during the marriage (e.g., a trained work-
force that produces gross margin, con-
tinued patronage from a loyal customer 
or referral base, a reputation calling for 
a higher billing rate, etc.,) and not the 
operating spouse’s post-separation efforts, 
even though the professional still needs 
to work to yield the excess earnings. Is 
payment of support from excess earnings 
after award of valuable goodwill a pay-
ment twice for the same income stream? 
This article will discuss that question.

A Hypothetical
Assume a marital estate has two 

assets: 1) an oil and gas royalty inter-
est that consistently pays $50,000 per 
year and that was valued at $500,000 
(a price indicating a 10% rate of return 
expectation) and 2) a family residence 
valued at $1,000,000 subject to a 
$500,000 mortgage encumbrance.

Assume that wife (W) has been 
awarded the residence at a net value 
of $500,000 and that husband (H) 
has been awarded the royalty interest 
valued also at $500,000 for an equal 
property division. Assume that W was 
unemployed during the 25-year mar-
riage and has no earning capacity. 
Assume the parties have no children.

Wife has been awarded an asset with 
a $3,200 per month debt service obli-
gation. Husband is employed earning 
wages of $325,000 per year and has an 
additional $50,000 of taxable ordinary 
income from the royalty interest. Should 
the royalty income be included as or con-
sidered to be income available to H from 
which he can pay support? H has already 
paid wife for her half of the present 
value of the royalty income in the prop-
erty division. In our example, W has 
received a residence that produces no 
income but that allows her to enjoy the 
use of a $1,000,000 home while only 
having to service $500,000 in debt. If 
H is going to replicate that standard of 
living, he will need a $1,000,000 home 
but in our example he does not have 
$500,000 in cash to put down on one. 
He will have to borrow more and incur 
greater debt service in order to acquire 
a similar residence. How is it fair and 
equitable that H gives up his half of 

the equity in the family residence in 
exchange for the royalty interest and 
then is also required to help W pay the 
mortgage payment with support funded 
with the same royalty income?

The Professional Practice and 
Professional Goodwill Distinction

The circumstance of a payment for 
the present value of expected income 
in a property division and the payment 
of support from that same source of 
income is often referred to as “double 
dipping.” The double dipping debate is 
often centered around the identification 
and valuation of professional practice 
goodwill based upon the capitalization 
of excess earnings and the award of sup-
port based upon and paid from those 
same earnings. As set forth in the exam-
ple of the oil and gas royalty interest, 
double dipping occurs whenever a finan-
cial asset is valued and divided as part of 
a community property division and the 
related income is then considered to be a 
source from which support can be paid.

Is there a distinction between 
income attributed to valuable goodwill 
of a professional practice (based upon 
capitalization of excess earnings) and 

Valuation of Goodwill in 
Professional Practices

and “Double Dipping” 
with Spousal Support

Brian M. Boone, cfa, cva, cpa-abv, mba
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the income from a gas royalty interest or 
net rental income from an investment in 
a commercial building or from any other 
financial asset? Certainly there are dif-
ferences, but should those differences be 
considered relevant to the double dip-
ping debate? The difference most often 
cited is that many of the financial assets 
can be classified as “passive” in nature 
(distinct in this article from the tax code 
definition of passive income) while the 
excess earnings arguably require the 
post-separation efforts of the professional 
who is awarded the goodwill. Thus, the 
related excess earnings are considered 
by many to be “active” in nature.

Much of the typical argument 
against the inclusion of excess earn-
ings as income available for support is 
the same argument made against valu-
ing professional goodwill in the first 
place. A common argument is that the 
“excess earnings” being considered in 
the goodwill valuation require post-
separation efforts. Also, some argue that 
the professional goodwill is often not 
transferable and saleable while other 
income-producing assets can be sepa-
rated from the individual efforts such 
that the related value can be liquidated 
through a sale. The requirement that 
support be paid from those excess earn-
ings added to the requirement to pay 
the community for the present value of 
those excess earnings in tile property 
division is considered by many profes-
sionals to “add insult to injury.”

Back to Basics: Understanding 
the Concept of Goodwill and 
Particularly Professional 
Goodwill Valued for Marital 
Dissolution Purposes

Black’s Law Dictionary offers many 
different definitions for goodwill. One 
popular definition is “the expectation of 
continued patronage associated with the 
reputation of a business or its products.” 
It is possible that continued patronage 
associated with a reputation can be 
identified and determined to exist but to 
have no value. You can identify an asset 
but that does not mean it is valuable.

For example: John Doe has a 1974 
AMC Gremlin stored in the alley behind 
his house. Thus, he has a car, and few 
would argue that a car is not an asset. 
However, John has offered the car for sale 

and his best offer was $75 from a junk 
yard, but only if he delivers the car to the 
yard. The lowest quoted cost to have the 
car towed to the yard was $100 and the 
lowest quote for the cost to get the car 
operational and drivable to the yard was 
$250. We can identify an asset (a car) 
but, in this example, it has no real net 
identifiable value. We can often identify a 
professional practice with a good reputa-
tion and evidence of continued patronage 
(“goodwill,” according to Black’s defini-
tion) but there will be no identifiable 
value to attribute to that asset unless we 
can also identify either excess earnings 
or a market for the sale of the business for 
a likely sales price in excess of the value 
of the tangible assets in the practice. It 
is important to remember that valuable 
goodwill is an income-producing asset.

It is also important to remember 
that goodwill is an intangible asset, not 
a tangible asset. With certain excep-
tions, intangible assets are riskier than 
tangible assets. If earnings fail to mate-
rialize to provide a return on a tangible 
asset, the asset can still be sold to pro-
vide at least some return of capital. In 
the absence of earnings, or when long-
run average earnings decline, much, if 
not all, of the intangible value is lost. 
The exception might be a trademark or 
brand name that could generate income 
for a new owner despite the absence of 
earnings for an existing owner. In effect, 
businesses with tangible assets repre-
senting the largest portion of their total 
value require a lower return on invest-
ment than businesses with intangible 
assets representing the largest portion 
of the total business value.

The relationship between tangible 
assets, goodwill and earnings is easier 
to illustrate and understand for a capital 
(tangible asset) intensive business:

Company A and Company B are both 
widget manufacturers. Both companies 
have identical balance sheets with iden-
tical assets. Both companies have $1 
million in tangible operating assets with 
an equal proportion of equipment, real 
property (factory), and working capital 
(inventory, cash and receivables). Both 
companies have balance sheets and 
asset composition that compare with 
the typical company in the widget man-
ufacturing industry, and both distribute 
their products in the same marketplace.

The average return on tangible assets 
in the widget manufacturing industry is 
10%. In other words, the typical widget 
company stockholders require a 10% 
return on the investment in tangible 
assets. Company A has a current earn-
ings expectation of $1,000,000 or a 
10% return on assets, which is consis-
tent with the industry norm. Company 
B has a current earnings expectation 
of $150,000 or a 15% return on assets, 
which is well above the industry norm. 
Both companies have equal earnings 
growth expectations of 5% annually. It 
is presumed that a buyer of Company B 
would be willing to pay a price in excess 
of the value of the tangible assets. In 
paying for goodwill (i.e., the price in 
excess of the value of tangible assets), 
the buyer is paying for the superior or 
excess earnings that Company B has 
demonstrated that it can earn while 
taking no more risk than either Company 
A or the typical widget manufacturer in 
the industry. If the superior or excess 
earnings fail to materialize for Company 
B in the future and its earnings drop to 
the level of 10% of tangible assets, the 
goodwill is lost and Company B would be 
worth no more than Company A. But in 
this example, Company B currently has 
a higher value than Company A based 
upon an expectation of higher earnings 
at the same level of operating risk.

The income return on tangible oper-
ating assets can be thought of as a return 
having a priority over the income return 
on intangible assets. A business owner 
will associate earnings to tangible assets 
until he or she receives a level of earn-
ings that represents fair return for oper-
ating those assets at a specific business 
risk level. Expected earnings that exceed 
a required return on tangible assets will 
justify a selling price for the business 
that exceeds the sum of the fair market 
value of its tangible assets less the fair 
market value of included liabilities. The 
expectation of superior earnings given 
a comparable level of risk provides the 
basis for intangible value.

In the case of a professional practice, 
there are typically insignificant tangible 
assets relative to the level of earnings. If 
earnings fail to materialize for a profes-
sional practice, because the value of the 
tangible assets is usually insignificant, 

Continued on page 20 (Boone)
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“It is a truth universally acknowledged, 
that a single woman in possession of a 
good fortune, must be in want of donated 
genetic material and autonomy.”

Updated opening line of Pride 
and Prejudice by Jane Austen

This article examines the potential 
legal pitfalls facing single women 
who seek to give birth to and raise 

a child on their own without conveying 
custodial or visitation rights to another 
person. Single women seeking to 
become and remain autonomous parents 
face a number of decisions concerning 
the conception and parenting of their 
child that may impact their ability to 
remain autonomous. Many women are 
unaware of the potential impact these 
decisions have on their future custodial 
rights. As family law practitioners, we 
may be called upon to advise clients as 
to the best way to protect their auton-
omy as parents. This article reviews the 
statutory and case law that touches on 
the issues relevant to these women. In 
many cases, the law in this area must be 
culled from statutes and decisions that 
do not directly relate to single women 
seeking to become autonomous parents, 
but may nonetheless affect them.1

Conception: Donated 
Genetic Material

Single women who seek to give birth 
will need a semen donor and perhaps 
an ova donor as well. Their choices in 
this regard – whether to use a known 
or unknown donor, for example – may 

impact their ability to autonomously 
raise their child. Furthermore, the plain 
meaning of the various legal documents 
on which they may rely – such as par-
entage waivers, for example – may not 
be interpreted or enforced by the courts 
in the way they were intended. Family 
law practitioners should discuss the 
following considerations with clients.

Semen Donation From an Anony
mous Donor: Fam. Code §7613(b) pro-
vides as follows: “The donor of semen 
provided to a licensed physician and sur-
geon for use in the artificial insemina-
tion of a woman other than the donor’s 
wife is treated in law as if he were not 
the natural father of a child thereby 
conceived.” 2 As long as a single woman 
follows the explicit dictates of this sec-
tion and receives donated semen from 
an anonymous donor through a licensed 
physician, her semen donor will be pre-
cluded from asserting custodial claims to 
the resulting child. Use of a third-party 
licensed physician is crucial, even when 
the recipient is a medical professional 
and capable of successfully inseminating 
herself. Jhordan C. v. Mary K. (1986) 179 
Cal.App.3d 386 [Fam. Code §76l3(b) 
is not applicable when nurse recipient 
receives semen donation directly from 
donor and inseminates herself.]

Unfortunately, no amount of care-
ful planning can protect against medi-
cal negligence. In Robert B. v. Susan B. 
(2003) 109 Cal.App.4th 1109, a woman 
seeking to become an autonomous birth 
mother purchased and was impregnated 
with embryos that she believed were 

created from the genetic material of 
anonymous donors. She subsequently 
discovered that she was actually impreg-
nated with an embryo that was intended 
for another woman – an embryo com-
prised of a donated ovum and another 
woman’s husband’s semen. When the 
intended parents of the embryo brought 
a parentage action regarding the child, 
the single mother sought to apply Fam. 
Code §76l3(b) to invalidate the genetic 
father’s claim for custodial rights. The 
court refused to apply the statute, 
finding that the genetic father never 
intended to donate his semen for any 
purpose except the insemination of his 
own wife. As a result, the court granted 
visitation rights to the genetic father.

Semen Donation From a Known 
Donor: Special issues arise when a 
single woman uses semen from a donor 
who is either known to her or with 
whom she has a relationship. Nothing 
in Fam. Code §7613(b) explicitly pre-
cludes its application in cases in which 
the semen donor is (1) known to the 
recipient, (2) friends with the recipi-
ent, or (3) romantically and/or sexually 
involved with the recipient. Indeed, the 
application of §7613(b) has been upheld 
in a case in which the recipient had an 
intimate relationship (but did not reside) 
with the semen donor at and around 
the time of conception, because the 
trial court made a factual finding that 
conception occurred pursuant to the 
requirements of Fam. Code §7613(b). 
Steven S. v. Deborah D. (2005) 127 Cal.
App.4th 319.
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Greater caution should be used 
when the semen donor resides with the 
recipient. While nothing in Fam. Code 
§7613(b) explicitly precludes its applica-
tion in cases in which the semen donor 
and recipient live together and intend to 
produce a child who would be raised in 
their joint home, it seems clear that the 
majority of California Supreme Court 
justices would not apply the statute in 
such a situation. In dicta in K.M. v. E.G. 
(2005), 37 Cal.4th 130, 141, the Court 
said that “[T]here is nothing to indicate 
that California intended to expand 
the reach of this provision [Fam. Code 
§7613(b)] so far that it would apply if 
a man provided semen to be used to 
impregnate his unmarried partner in 
order to produce a child that would be 
raised in their joint home.” 3

Ova Donation From an Unknown 
Donor: To date, the legislature has not 
enacted a statute comparable to Fam. 
Code §7613(b) relating to ova donation. 
Ova donations from anonymous donors 
are generally covered by written con-
tracts negotiated and signed through 
the medical facilities that handle these 
procedures. There are no reported 
cases in which an anonymous ova donor 
claimed custodial rights.

Ova Donation From a Known 
Donor: The fact that a known ova 
donor executes a parentage waiver 
prior to donation does not preclude her 
from later requesting custody of that 
child. In K.M. v. E.G. (2005), 37 Cal.4th 
130, the California Supreme Court held 
that a woman who donates her ova to 
her lesbian partner with the under-
standing that the resulting child will be 
raised in a joint home may be awarded 
custodial and/or visitation rights of the 
resulting child(ren), even when she 
executes a parentage waiver prior to 
donation. The reach of K.M. v. E.G. is 
unknown. Would the court apply the 
same holding to a case in which some, 
but not all, of the same factors were 
present? For example, would the court 
permit an ova donor who executed a 
parentage waiver to claim custody or 
visitation with the resulting child if 
the ova donor was the birth mother’s 
lesbian partner, but not her roommate, 
or would the court apply the holding of 
Steven S. instead? A variety of circum-
stances could manifest. What if the ova 

donor was the recipient’s roommate, 
but not her romantic partner? What if 
the ova donor was related to the recipi-
ent? Indeed, at present, it is unclear 
that a woman seeking to become an 
autonomous parent should rely on 
any parentage waiver from a known 
ova donor.

Parenting Relationships
Even if a single birth mother’s ova 

and/or semen donors do not claim 
 custodial rights, third parties without 
a biological connection to her child may 
still assert custodial claims based on 
their relationships with the child.

StepParents: Fam. Code §3101(a) 
provides as follows: “...the court may 
grant reasonable visitation to a step-
parent, if visitation by the stepparent is 
determined to be in the best interest of 
the minor child.” Thus, a single mother 
may enable her former spouse to claim 
visitation rights with her child by virtue 
of her marriage. The court, however, 
cannot balance the interests of a parent 
equally against the interests of a step-
parent when weighing the best inter-
ests of a minor child. Rather, it must 
apply a rebuttable presumption favoring 
parental decisions. In re Marriage of 
W. (2003) 114 Cal.App.4th 68, citing 
Troxel v. Granville (2000) 530 U.S. 57.4

Cohabitation/Presumptive Par
entage: Cohabitation may open the 
door to a custody claim, even with-
out marriage. Pursuant to Fam. Code 
§7611(d), a person who receives a child 
into his or her home and “openly holds 
out the child as his natural child” is pre-
sumed to be the natural parent of the 
child. Thus, a cohabitant or roommate 
who undertakes or assists in parenting 
responsibilities and openly holds out the 
child as his or her natural child could 
later claim custodial rights as the child’s 
presumptive parent. This is true for 
both men (potential presumed fathers) 
and women (potential presumed moth-
ers). Fam. Code §7650.

The fact that the roommate acknowl-
edges that he or she has no biological 
relation to the child does not preclude 
a claim for presumed parentage. In re 
Nicholas H. (2002) 28 Cal.4th 56 (2002) 
[Absence of a biological relationship 
does not necessarily rebut the presump-
tion of presumed parentage under Fam. 

Code §7611(d) by clear and convincing 
evidence]; see also Elisa B. v. Superior 
Court of El Dorado County (2005) 37 
Cal.4th 108.

In both Nicholas H. and Elisa B., how-
ever, the alleged parent-child relation-
ship went well beyond ancillary child 
care and occasional parental responsibil-
ities. In Elisa B., the presumed mother 
agreed to raise children with her lesbian 
partner, supported her partner’s artifi-
cial insemination using an anonymous 
donor and received the resulting twin 
children into her home and held them 
out as her own. This included giving the 
children a hyphenated surname that 
included her own surname, breast feed-
ing the children, listing the children as 
dependents on her income tax returns 
and purchasing life insurance benefits 
so that her partner could support the 
children in the event of her death. In 
Nicholas H., the presumed father partici-
pated in the child’s birth, was listed as 
his father on his birth certificate, lived 
with the child for long periods of time 
and provided the child with significant 
financial support. In both cases, the 
court was clear that it did not intend to 
suggest that every person who cohabits 
with and provides financial assistance 
to a woman and her child necessarily 
becomes a presumed parent. Elisa B., 
supra, at 124.5

While an informal roommate or 
cohabiting romantic partner who peri-
odically undertakes parenting respon-
sibilities would likely not qualify for 
presumptive parent status under Fam. 
Code §7611(d), no bright line exists 
to identify when such a person might 
earn presumptive parentage status. A 
single mother who seeks to remain an 
autonomous parent may be concerned 
that the court, like nature, abhors a 
vacuum when it comes to identifying a 
second parent who could nurture and 
support a child. The prevailing social 
bias in favor of two parents over one 
could tip the judicial scales in favor of 
identifying a presumptive parent under 
factual circumstances less compelling 
than Nicholas H. and Elisa B.

Parentage Waivers: It seems 
unlikely that a woman seeking to auton-
omously parent her child could protect 
herself by asking prospective live-in 

Continued on page 37 (Stross)
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there is very little value. If any signifi-
cant value is to be found in a non-trans-
ferable professional practice other than 
in accounts receivable, it will be an 
intangible value placed upon the reputa-
tion and continued patronage evidenced 
by earning power of the individual pro-
fessional. After a return on tangible 
assets is subtracted, the excess earnings 
are measured by comparing the total 
remaining discretionary cash flow allo-
cated to the professional (i.e., salary, 
perks, benefits and owner draws) to the 
“fair or reasonable” compensation for a 
comparable professional. If the total 
“normalized earnings” to the profes-
sional after a return to tangible assets 
exceeds “fair” compensation, then 
excess earnings exist that provide the 
basis for intangible value – i.e., goodwill.

Alternatively, valuable goodwill may 
be identifiable in a professional practice if 
comparable market transactions indicate 
that the subject practice is transferable 
and would sell at a price that exceeds the 
fair price for the tangible assets of the 
practice. Theoretically, another profes-
sional would pay more than the value 
of tangible assets to buy and receive the 
tangible assets along with the reputation, 
continued patronage and earnings power 
of the selling professional. However, in 
reality, the “goodwill” of many profes-
sional practices is not transferable to a 
buyer and may be of value only in the 
hands of the current owner. In a divorce, 
the reputation, continued patronage and 
earning power of the individual need not 
be saleable or transferable to be subject 
to division, because the individual profes-
sional is “buying out” his spouse’s share 
of the community interest in the (demon-
strated) superior earning power that was 
developed during the marriage with com-
munity efforts. Post-separation efforts 
will need to be expended to generate 
any earnings but the ability to generate 
the excess portion of earnings (charge a 
higher billing rate or generate profit from 
other billing for other professional staff 
services) is an asset that may have been 
“acquired” during the marriage.

In In re Marriage of Lopez (1974) 38 
Cal.App.3d 93, 113 Cal.Rptr. 58, the 
appellate court stated the following:

Certain matters merit consider-
ation which may be said to rea-
sonably contribute to, diminish, 
or effect, the intangible value of 
professional goodwill at the time 
of dissolution and the continuity 
and retention of benefits thereof 
which the professional practitio-
ner will continue to enjoy after 
the marital dissolution. In that 
context some such factors are the 
practitioner’s age, health, past 
demonstrated earnings power, 
professional reputation in the 
community as to his judgment. 
skill, knowledge, his compara-
tive professional success, and the 
nature and duration of his busi-
ness as a sole practitioner or as a 
member of a professional corpo-
ration to which his professional 
efforts have made a proprietary 
 contribution.

The court also said: “The fact that 
‘professional goodwill’ may be illusive, 
intangible. difficult to evaluate and will 
ordinarily require special disposition, 
is not reason to ignore its existence in 
a proper case.” It issued a caution by 
saying that “(m)indful of the nebulous 
area into which we venture, we believe 
that for purposes of a marital dissolution, 
the parties are primarily concerned 
with the existence. value and conse-
quences of the ‘goodwill’ of a profes-
sional business in an economic sense, as 
distinguished from legal or accounting 
concepts.”

The key language in Lopez that 
is often pointed to by attorneys and 
experts representing the ‘in spouse’ is 
as follows:

We think it follows that in 
marital cases the expectancy of 
future earnings is not synony-
mous with, nor should it be the 
basis for, determining the value 
of ‘goodwill’ of a professional 
practice, but is simply a factor to 
consider in deciding if such an 
asset exists. A community prop-
erty interest can only be acquired 
during the marriage, and it would 
be inconsistent with that philoso-
phy to assign value to the post-
marital efforts of either spouse. 
Emphasis added.

The Lopez court cites an authorita-

tive source and clearly acknowledges 
that the economic concept of goodwill 
is related to future receipts – and that 
the economic value of any asset is based 
on the future receipts which the asset 
will produce. The Lopez court is trying 
to protect the post-separation earnings 
of a practitioner that are related to post-
separation efforts. However, a level of 
“premium” or excess earnings that can 
be reasonably determined and expected 
as of the date of separation is related to 
the practitioner’s efforts prior to separa-
tion. In fact, one could conclude that the 
court is saying that the practitioner’s 
capability to generate excess earnings 
at the date of separation is more impor-
tant than the expectancy that those 
earnings will materialize. Thus, a prac-
titioner cannot manipulate the determi-
nation of the value of his or her profes-
sional goodwill through a temporary 
lapse of efforts or the threat to “quit.”

If the Lopez decision is read in its 
entirety, it reveals that the court agrees 
with and acknowledges authoritative 
literature regarding the fact that the 
current value of any asset is based upon 
the expectation of future earnings 
derived from ownership and operation 
of the asset. The Lopez court cautions 
regarding the prospect of future earn-
ings because of the need to protect both 
parties in a marital dissolution. The dif-
ficulty for practitioners in calculating 
professional or personal goodwill in a 
marital dissolution case is determining 
the extent to which the expected future 
earnings result from efforts expended 
during the marriage and not exclusively 
attributable to post-separation efforts.

Expanded Hypothetical to 
Include a Professional Practice

The proper determination of fair or 
reasonable compensation, the methods 
to calculate the normalized income of a 
practice, and the methods to keep from 
valuing post-separation efforts when 
valuing professional goodwill are topics 
of discussion for other articles. We can, 
however, close this one by illustrat-
ing the economic impact of valuing 
expected excess earnings and then 
including that impact in the determina-
tion of support by expanding the hypo-
thetical set forth earlier in this article.

Assume that in addition to the family 

Boone
Continued from page 17
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residence and the oil and gas royalty 
interest, there are additional commu-
nity assets subject to the property divi-
sion. H has a medical practice. Assume 
that $325,000 in wages for H represents 
the pay-out of all owner’s discretionary 
earnings from his practice. The profes-
sional practice is valued at $500,000 
with $300,000 of that value being pro-
fessional goodwill. H’s fair compensa-
tion is determined to be $215,000 based 
upon Medical Group Management 
Association (MGMA) survey data for 
the 75th percentile comparable physi-
cian. The 75th percentile was used for 
compensation because H worked a com-
parable amount of clinical hours and 
saw a similar number of patients as the 
75th percentile physician in the MGMA 
study. After consideration of a fair 
return to tangible assets, excess earn-
ings were determined to be $100,000 
which was multiplied by a factor of 
three for goodwill purposes. Assume 
also that H has $1.2 million in a retire-
ment plan portfolio through his practice.

Assume also that the court awards 
H the practice at $500,000 and awards 
W the oil and gas royalty interest at 
$500,000. Assume that the residence 
will be sold with the proceeds from sale 
to be divided equally and that each party 
is expected to receive $210,000 in net 
proceeds. The parties have stipulated 
that they will each use their $210,000 
to fund a down payments on their 
respective replacement residences and 
that no income will be imputed to those 
funds for support purposes. Also assume 
that the retirement plan value will be 
divided equally through a QDRO.

H and W are both 49 years old. H is 
expected to continue working in his 
professional practice as a full time physi-
cian for at least another 15 years. He has 
consistently generated excess earnings at 
the level indicated for the last five years. 
We will assume for illustrative purposes 
that he will generate excess earnings of 
$100,000 for at least ten years, at which 
time the excess portion will decline at 
20% per year until his retirement at age 
64. The multiple of three that was used 
to value excess earnings as goodwill was 
a discounted value of expected future 
excess earnings based upon the a high 
required rate of return given the high 
risk of such an intangible asset. In effect, 

through the property division H paid 
W $150,000 for her half of the right to 
share future excess earnings in order 
that he can have the chance to collect 
her half share ($50,000 for ten years and 
then a declining amount for 5 years: in 
excess of $600,000.) The reason that 
H pays only $150,000 for the chance 
to receive in excess of $600,000 over 
15 years is that there are risks that the 
excess earnings will decline or termi-
nate even though there is a higher proba-
bility that they will continue as expected. 
In our example we have assumed that 
they do continue for 15 years.

Remember our expectation that 
given the common objections and argu-
ments, H will surely argue that he has 
to work those 15 years, so the excess 
is really attributable to his post-separa-
tion efforts and that it is not fair to value 
those efforts. A manufacturing plant 
producing widgets that has earnings 
attributable to goodwill must also con-
tinue operating to produce those excess 
earnings. However, when we identify 
excess earnings in valuing goodwill for 
marital dissolution purpose, we are iden-
tifying a part of the earnings stream that 
is attributable to elements of the practice 
developed during the marriage and not 
the professional spouse’s post-separation 
efforts, even though the professional 
still needs to work to yield the excess 
earnings. Remember, in our example 
we took care not to compare our physi-
cian to the physician in the study work-
ing the median clinical hours and with 
the median patient visits. Instead, we 
used the 75th percentile to avoid valu-
ing those extra efforts that are required 
after separation in order to continue H’s 
pattern of earnings. We did not value the 
portion of the income stream that is fair 
compensation so that this “expense” is 
allocated to provide for continued ser-
vice and maintenance of the “goodwill.”

What can we say now about the oil 
and gas royalty awarded to W in our 
expanded hypothetical? Let’s assume 
that W will receive a $50,000 royalty 
for the next 15 years, with declining 
receipts (declining annually by 20% 
of the $50,000 per year) for another 
five years. She paid H $250,000 in the 
property division in exchange for his 
right to receive his half of the royalty 
($25,000 for 15 years and then a declin-

ing amount for 5 years thereafter until 
the oil and gas wells are fully depleted; 
total, in excess of $425,000). The pres-
ent value of the royalty stream included 
discounting for some risk of future 
decline or termination of the royalty. 
In our example, we assume that the 
royalty continues for 20 years after the 
property division.

If the royalty income and the excess 
earnings are both considered income 
available for support, we have some pos-
sible “double dipping” in both cases. All 
income that is considered available for 
post-judgment support in any dissolu-
tion is from separate property or sepa-
rate property efforts as between the 
divorcing spouses. Professional goodwill 
is an income-producing financial asset 
and the oil and gas royalty interest is an 
income-producing financial asset that 
are Hand W’s respective separate prop-
erty after judgment. Should the court 
not expect W to use that income to sup-
port herself and should it not consider 
the excess earnings as income available 
from which H can support W simply 
because the income comes from finan-
cial assets valued and divided in the 
property division?

Figure 1 (at p. 22) is a marital settle-
ment balance sheet setting forth the 
property division in our expanded 
hypothetical along with a summary of 
the parties’ expected relative incomes. 
An equal division of property has been 
achieved with each party having an 
equal net worth and each party having 
income-producing assets. Figure 1 also 
illustrates the amount of support and 
net spendable income for each party 
for the first five years after judgment 
given our assumptions, using Alameda 
County guideline support as a proxy for 
post-judgment support for illustrative 
purposes and assuming 2007 tax conse-
quences for each year. Figure 2 (at p. 23) 
is identical to Figure 1 in representing 
our hypothetical except that the income 
used to value the assets are excluded 
from income available for support. Note 
the difference in the Alameda Guideline 
support and the net spendable income.

Conclusion
Clearly, the hypothetical and other 

conceivable hypothetical examples raise 
Continued on page 22 (Boone)



Spring 2008, No . 2 Page 22 acfls Newsletter

Boone
Continued from page 21



acfls Newsletter Page 23 Spring 2008, No . 2

Continued on page 31 (boone)



Spring 2008, No . 2 Page 24 acfls Newsletter

2008 ACFLS 
Spring Seminar

F

D

B

G

E

C



acfls Newsletter Page 25 Spring 2008, No . 2

2008 ACFLS 
Spring Seminar

B Why do good accountants compute “Income” differently? Stephen 
J. Wagner and CPA Cynthia V. Craig present “Income v. Cash Flow 
Available for Spousal Support.”

C Past President Ron Granberg and Bob Blevins (not shown) present 
“How to Prove the Elements: Differences in Temporary v. Permanent 
Spousal Support and Burdens of Proof.”

D James E. Hennenhoefer & Diana Richmond open the Spring Seminar 
with “Spousal Support: The Historical Perspective and the Future Vision.”

E Garrett Dailey, Diana Richmond, and the Hon. Donald King were a 
lively responder panel for each presentation.

F Ann Fallon and James M. Crawford present “Collection of Spousal 
Support from Retirement Income Streams / Murray.”

G Was opposing counsel in my big spousal support case there? 
Better buy the DVDs.

H Director South (and Spring Seminar Chair) Nancy DiCenzo and 
Executive Director Lynn Pfeifer relax for a moment, after months of 
effort, before a record number of Spring Seminar attendees arrive.

I President Sharon Bryan highlights key points in the conference 
syllabus.

J Hon. Donald King (Ret.) and Past President Vince Jacobs.

K “The Sue Chef” (and Director North-Elect) Peter Trombetta and 
Executive Director Lynn Pfeifer enjoy the cocktail party at the vacation 
home of Director North Shane Ford.

L Conference chair Nancy DiCenzo and President Sharon Bryan add 
glamour to the charter bus ride to the banquet.

M ACFLS parties in style at Wally’s Velvet Turtle.

N Linda Senturier, Past President Lorraine Gollub, and Presenter 
Nancie Yomtov at the Family Law Council of Community Property States.
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ACFLS CLE ON DVD
Program

MCLE 
Hours*

Quantity
Price per 

Unit
Subtotal

The Sixteenth Annual Spring Seminar: “Spousal Support: 
Everything the Family Law Practitioner Should Know and More”
“Spousal Support: The Historical Perspective and the Future Vision”

James A. Hennenhoefer, CFLS, AAML & Diana Richmond, CFLS
“How to Prove the Elements: Difference in Temporary v. Permanent
Spousal Support & Burdens of Proof”

Ron Granberg, CFLS & Robert Blevans, CFLS
“Modifications, StepDowns and Terminations of Spousal Support”

Garrett Dailey, CFLS
“Income v. Cash Flow Available for Spousal Support”

Stephen J. Wagner, CFLS & Cynthia V. Craig, CPA
 “Taxation Issues Relative to Spousal Support Orders”

Ron Granberg, CFLS & Robert Blevans, CFLS
“Collection of Spousal Support from Retirement Income Streams/Murray”

Ann Fallon, CFLS & James M. Crawford, Esq.

8 
hours

set(s) 10 
DVDs & 1 CD

$299.00
(incl. tax)

“A Systematic Method of Enforcing Fiduciary Duties”
Includes analysis and discussion of In re Marriage of Feldman
Dawn Gray, CFLS & Stephen J. Wagner, CFLS (For ACFLS – January 12, 2008)

3 
hours set(s) 4 DVDs

$175.00
(incl. tax)

“Everything Family Law Practitioners Should Know About Revised Family 
Code §2337” (Bifurcations)
R. Ann Fallon, CFLS & James M. Crawford, Esq. (For ACFLS – January 22, 2008) 

1 
hour set(s) 1 DVD

$38.00
(incl. tax)

“Dispelling Common Myths and Misconceptions About the UCCJEA”
William M. Hilton, CFLS & Caralisa P. Hughes, CFLS (For ACFLS – June 15, 2006)

1 
hour set(s) 1 DVD

$38.00
(incl. tax)

“Issues Related to the Use of Psychological Testing in Evidence Code §730 
Child Custody Evaluations”
Sidney K. Nelson, Ph.D. (For ACFLS – September 25, 2007)

1 
hour set(s) 1 DVD

$38.00
(incl. tax)

“How to Win Your Appeal at Trial”
Bernard N. Wolf, CFLS (For ACFLS – June 21, 2007)

1 
hour set(s) 1 DVD

$38.00
(incl. tax)

“Everything That Family Law Practitioners Should Know About Domestic 
Violence Restraining Orders”
Honorable Jerilyn Borack (For ACFLS – February 26, 2008)

1 
hour set(s) 1 DVD

$38.00
(incl. tax)

“The Elements of Tassi Tracing”
Thomas Woodruff, CFLS (For ACFLS – April 22, 2008)

1 
hour set(s) 1 DVD

$38.00
(incl. tax)

*Approved for Family Law Specialization credit by the California Board of Legal Specialization
and Minimum Continuing Legal Specialization credit by the State Bar of California

Please return this form with a check payable to ACFLS to: Lynn Pfeifer, 
ACFLS Executive Director, 15 Corrillo Drive, San Rafael, CA 94903-3902
OR order by fax: (415) 479-1347 OR order online: www.acfls.org Order Subtotal:

I prefer to pay by MasterCard or Visa:

Name: Shipping: (1–3 DVDs): $7.50
 (4 + DVDs): $12.00Phone number:

Mailing address:

Order Total:City:  State: Zip:

Credit card acct. number: Exp. date: 

Name as it appears 
on credit card: ❏  Please Email me information on future 

programs. Email address:

Signature:
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NOW PLAYING 
24/7 ON YOUR 

COMPUTER
ACFLS CLE On Demand 

Lecture Series
www .acfls .org

The Effect of Refinancing Property 
on Characterization 

and Reimbursement Rights:
Real Estate Is Down, Walrath Is Up

November 15, 2007
San Jose, California
Ronald S. Granberg, 
CFLS, AAML, IAML

How to Win Your Appeal at Trial
June 21, 2007

Palo Alto, California
Bernard N. Wolf, 

CFLS, AAML

Everything Family Law Practitioners 
Should Know About Revised 

Family Code §2337: 
Navigating the Bifurcation Triangle

January 22, 2008
Sacramento, California

R. Ann Fallon, CFLS, AAML & James 
M. Crawford, Esq.

Issues Related to the Use of 
Psychological Testing in 

Evidence Code §730 Child 
Custody Evaluations
September 25, 2007

Sacramento, California
Sidney K. Nelson, Ph.D., Forensic 

and Clinical Psychologist

Dispelling Common Myths and 
Misconceptions about the UCCJEA

June 15, 2006
San Jose, California

William M. Hilton, CFLS, IAML & 
Caralisa P. Hughes, CFLS, IAML

Family Code §2337(c)(9):
“Upon a showing that circumstances 

exist that would place a substantial 
burden of enforcement upon either 
party’s community property rights 
or would eliminate the ability of the 
surviving party to enforce his or her 
community property rights if the other 
party died before the division and dis-
tribution or compliance with any court-
ordered payment of any community 
property interest therein, including, 
but not limited to, a situation in which 
preemption under federal law applies 
to an asset of a party, or purchase by 
a bona fide purchaser has occurred, 
the court may order a specific security 
interest designed to reduce or elimi-
nate the likelihood that a postmortem 
enforcement proceeding would be inef-
fective or unduly burdensome to the 
surviving party.”

Endnotes:

1 For an example of an Interim QDRO see 
Form 20.73 in CEB Marital Settlement and 
Other Family Law Agreements, second edi-
tion, 2007.

2 The provisional language has sufficient 
QDRO features to trigger the Plan’s QDRO 
review process. The language will either 
satisfy the Plan’s QDRO requirements or 
the Plan will indicate that more information 
is needed. Either way, the parties should 
be notified at their respective mailing 
addresses of acceptance or further refine-
ments needed and plan deadlines for action 
to be taken to perfect the QDRO. It is antici-
pated that plans will forward their QDRO 
Procedures and (if requested) the Summary 
Plan Description and model orders that 
might allow the parties, or either one of 
them, to complete the process of having a 
final QDRO(s) entered and accepted by the 
Plan(s). (ERISA 206(d)(3)(G)(i)(I)); see also 
Chapter 2: Administration of QDROs in 
QDROs The Division of Pensions Through 
Qualified Domestic Relations Orders, U.S. 
Department of Labor, Pension and Wel-
fare Benefits Administration, 1997 avail-
able on the Internet at: http://www.dol.
gov/dol/pwba.

3 “A SEPARATE INTEREST EQUAL TO 
ONE-HALF OF ALL BENEFITS ACCRUED 
OR TO BE ACCRUED UNDER THE PLAN.” 
This is artful language that seeks to have 
the Plan pay the Alternate Payee a separate 

interest irrespective of the death of the 
Participant such that a survivor benefit 
award is not needed to secure the Alter-
nate Payee’s interest. This approach is 
supported by Treas. Reg. §§1.401(a)-
13(g)(4)(B)(2) and (C)(2). However, many 
Plans do not award a separate interest until 
the actual retirement date of the Alternate 
Payee, securing that interest instead as an 
entitlement to part of the pre-retirement 
survivor annuity. The problem is that the 
pre-retirement survivor annuity that will 
be payable among all of the survivors is 
usually only 50% or 75% of the employee’s 
total interest. Therefore, a time rule per-
centage of the pre-retirement survivor 
annuity would yield less than the separate 
interest. This disadvantage may be coun-
tered by an award of the entire commu-
nity interest or some other device and is 
addressed later in the “boxed” language.

4 With respect to same-sex domestic part-
nerships, any DRO will almost certainly be 
rejected as non-qualified unless the non-
employee is a dependent. Under DOMA a 
domestic partner may not be considered a 
spouse for plan purposes, and thus may not 
qualify as an alternate payee as such. ERISA 
206(d)(3) Note that if a Domestic Partner 
QDRO is approved, the employee will be 
taxed on the distribution, regardless of 
what the order might provide. IRC §402(e) 
However, the income will not be subject to 
the 10% penalty tax for early distributions. 
IRC §72(t).

5 State, county and municipal governmen-
tal plans [unlike plans covered by ERISA] 
allow the selection of a survivor option for 
a former spouse at the point of retirement 
but do not treat former spouses as spouses 
for pre-retirement survivor benefits. Nor do 
they allow the former spouse to be the trig-
gering life for a “free” spousal continuance 
benefit, where that is part of the employee’s 
contract. Special attention must be paid to 
securing the interests of former spouses in 
death benefits, particularly during the pre-
retirement period. Sometimes life insur-
ance is the only viable option.

6 Domestic partners – see 4, above.

7 The award to the nonemployee spouse 
of all of the pre-retirement survivor benefit 
may be employed where only a spouse or 
former spouse is eligible for the pre-retire-
ment survivor benefit. In such plans, if the 
entirety of the benefit is not awarded to 
the former spouse and there is no current 
spouse, the benefit would otherwise revert 
to the Plan at the death of the employee 
pre-retirement. Note that the award of the 
entire benefit to the former spouse is con-
ditional upon there being no other eligible 
survivor.  ■

Fallon
Continued from page 9
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TIPPING POINTS
Elkins 

Family Law 
Task Force
Leslie Ellen Shear, j.d., cfls

custodymatters@earthlink.net

custodymatters.com

Ruminations expressed in Tipping Points 
are solely those of the author and should 
not be attributed to acfls or its members.

“California’s family courts are precariously perched at the 
fulcrum of a tipping point. Caseloads, and the complexity 
of the issues presented by each case have grown dramati-

cally, while budgets have not. Family law has never commanded 
its’ fair share of the courthouse turf, whether ‘fair share’ is 
framed in terms of budget, number of courtrooms, status or 
power.” I wrote those words in a column entitled Tipping Points1 
for the Winter 1998 issue of this newslet-
ter,2 but I could just as easily have written 
them in 2008. I’ve contributed a “Custody 
Matters” column to this newsletter from 
time to time, but I’m returning to the “Tip-
ping Points” heading I used first in 1998 
during my first term as ACFLS Newsletter 
Editor for what I hope will be a series of col-
umns on family law reform.

As he promised last August in Elkins 
v. Superior Court (2007) 41 Cal.4th 1337, 
Chief Justice Ronald George has appointed 
the Elkins Family Law Task Force to take a 
careful look at our family courts and make 
recommendations for reform. The Judicial 
Council’s May 29, 2008 press release3 
states that the Elkins Task Force “will con-
duct a comprehensive review of family law 
proceedings and recommend changes to 
increase access to justice, ensure due pro-
cess, and provide for more effective and 
consistent rules, policies, and procedures.”

The year before the first Tipping Points 
column, the Judicial Council Family Law 
Subcommittee released Family Court 2000 
– a proposal for reforming the state’s family 
court system that tried to solve the issue 
of family court congestion by simplifying 
procedures, which also eliminated many 

due-process protections. ACFLS and other family law organiza-
tions successfully opposed adoption of the Family Court 2000 
recommendations because they failed to recognize the impor-
tance and complexity of family law cases.

Noting in my first Tipping Points column that Judicial 
 Council statistics documented the rapid growth of family law 
to represent 32% of the Superior Court workload,4,5 I asked, 

“In what courthouse do family law cases 
enjoy a third of the civil courtrooms, much 
less a third of all of the courtrooms? Rather 
than reallocate resources to reflect this 
shift, policymakers have proposed various 
shortcuts for resolving family law disputes.”

In 1998 I posited that small changes 
might well be sufficient to make a big dif-
ference. A decade later, I no longer feel so 
optimistic. The volume and complexity of 
family law cases has continued to increase. 
The ability of family law courts to provide 
high-quality service to the public has 
declined. A “broken windows” approach 
that makes a few cosmetic changes won’t 
do the job. Whether they settle, litigate, or 
do a little bit of both, families need signifi-
cant time and attention from highly skilled 
and experienced professionals to reach 
wise and effective resolutions of the impor-
tant problems they bring to family courts.

There are lots of little fixes that will 
help, but the two elephants in the family 
law courtroom are funding and special-
ized expertise.

It simply is not possible to improve the 
efficiency and fairness of family courts with
out allocating court resources in proportion 
to the volume, complexity and societal 

Leslie Ellen Shear practices and con
sults throughout California in trial 

court cases involving complex child 
custody and parentage issues, and 
in appellate proceedings involving 
all family law issues. She has been 
a member of the ACFLS Board for 

more than 10 years in various capaci
ties. Leslie passed the August 2008 

appellate specialization exam, and her 
application for appellate specialization 

is pending. She offices in Encino. 
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importance of family court outcomes; without ensuring that every 
bench officer sitting in a family law courtroom has substantial 
family law expertise; and without ensuring a high level of special
ized expertise for every family court services worker in the state.

In 2005 the Judicial Council published a report of an 
in-depth study of public confidence in the California court 
system, entitled Trust and Confidence in the California Courts: 
A Survey of the Public and Attorneys.6 The study revealed that 
both the public and the bar have little trust and confidence 
in the fairness and performance of California’s family courts. 
Clearly that study was a wake-up call and contributed to the 
procedural-fairness decisions in In re Marriage of Seagondollar 
(2006) 139 Cal.App.4th 1116 and Elkins, supra.

Now the Judicial Council is taking another stab at family 
law reform. We all need to be watching closely and contribut-
ing actively. Associate Justice Laurie D. Zelon of the Court of 
Appeal, Second Appellate District (Los Angeles) chairs the 
newly-appointed Elkins Family Law Task Force charged with 
developing recommendations to improve efficiency and fair-
ness in family law proceedings.

 The Elkins Family Law Task Force is expected to make 
recommendations to the Judicial Council by February 2010. 
At their first meeting, they will discuss the following five 
questions:
1. What do you hope the Task Force will accomplish during 

its tenure?
2. What is the most important change the Task Force could 

recommend?
3. What benefit would that change have for the people 

involved in family law proceedings?
4. What changes could be implemented right away without 

new resources?
5. What other groups, committees, organizations might have 

valuable input?
Our members are among the most experienced and thought-

ful family court practitioners in the state. We must contribute 
actively to the work of the Elkins Family Law Task Force. Cali-
fornia cannot afford a repeat of Family Court 2000. We must 
get it right this time. We can begin by sharing our thoughts 
about these five questions with members of the task force.

The health of California families is critical to the health of 
our state. Given the high percentage of Californians whose 
lives are impacted by family courts, we must ensure the qual-
ity of the services family courts offer. I see many superb and 
highly expert family law judicial officers and family court ser-
vices staff members all over the state. But I also see a lot of suf-
fering, wasted time, and bad outcomes that result when that is 
not the case. I also see lots of duplicated effort arising from the 
rapid turnover in family court.

The notion that all we need is a smart judge who can learn 
from the briefs doesn’t work in family law, even in those cases in 
which both parties are represented. Family-law litigants cannot 
afford to educate bench officers who have spent careers as pros-
ecutors or civil litigators. Society can’t afford the bad outcomes 
resulting from the lack of expertise – particularly in cases involv-
ing children. Children can’t afford the outcomes that result from 
FCS staff who have only minimal expertise and less time.

Yet when a family walks through the courthouse door, luck 

and geography determine the quality of the services they 
receive. Too often, the person who knows the least about family 
law and about families in the courtroom is wearing the black 
robe. It is like taking an expert in cardiac surgery and having 
her conduct brain surgeries – bad outcomes are inevitable.

We can’t treat judges as interchangeable and still offer 
quality judicial services to the public. Maybe we need to be 
appointing and electing people to dedicated family law seats 
– and adjust the number of those seats every five years based 
upon demographic and caseload changes. At minimum, no 
one should sit in a family law department who has not received 
specialized training comparable to the prep courses offered for 
those taking the family law specialization examination (and 
maybe they should have to pass the exam too).

Among the many unfortunate consequences of uneven 
judicial experience and expertise is that it encourages some 
counsel to ask for relief that they know an experienced family 
law bench officer would never grant, because anything can 
happen when the bench officer lacks expertise, and it is worth 
a shot to try. Another unfortunate consequence is the greater 
need to relitigate when orders are vague or parenting plans fail 
to meet the needs of the child and the family.

Then there’s the burnout question. I’m writing in Los 
 Angeles where we have 47 family law courtrooms. Over the 
three decades that I’ve practiced here, I’ve noticed that the 
bench officers who were certified family law specialists or had 
substantial family law practice experience are much more 
likely to request family law assignments and want to keep 
them. We’ve also had some great bench officers who were 
fascinated by the assignment and worked hard to develop the 
necessary expertise. They tend to stay in family law too. When 
a new case comes in, we hope for an assignment to one of 
those courtrooms. A bench officer who lacks substantial family 
law experience and expertise is apt to feel frustrated and over-
whelmed by the significance and complexity of the issues in 
each case and by the enormous caseloads. L.A.’s Family Law 
Department just lost one highly-motivated bench officer who 
stayed only six months. When the state sends a bench officer 
to a family law department, it invests a lot in training that is 
lost upon reassignment. Moreover, “judge’s college” ends up 
teaching endless sessions of Family Law 101 and never reach-
ing the critical advanced courses. I’m very troubled by some of 
the conversations I’ve seen from colleagues on family law list-
servs and in person advocating favorable treatment for the 30% 
of the family law litigants who can afford our services. Col-
leagues have suggested “fixes” to favor represented litigants 
including dedicated pro per days or courtrooms and giving 
 priority to cases where counsel is present first.

Here are a few samples of list serv chat:
 I for one don’t like to be paid to sit on my derriere 
and have my poor client pay for other cases to be heard. 
That’s the world I live in. Your theory means even 
less people will be able to afford to hire a lawyer and 
maybe... that’s your ultimate goal and possibly even, 
some faction of the task force. You sure couldn’t prove 
otherwise to me with such a position. And someone 
had to say this because you will never convince me my 

Continued on page 30 (Shear)
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views are not representative of a significant number 
here on the list serv but for reasons known only to them 
and possibly, for the sake of political correctness, prob-
ably won’t publicly admit it.
 Buy a “VIP” ticket to Magic Mountain and you won’t 
spend a moment waiting in line or even paying for food.
  Is it fair to expect that when someone spends their 
hard earned money to hire a lawyer to navigate through 
admittedly difficult waters, they also get to pay that offi-
cer of the court (said tongue in cheek) to sit there while 
others have “equal” access but utilize MUCH more time 
in front of the judge and we get to spend considerably 
more time waiting and billing? I think not.
 A lawyer IS a VIP in the legal world and to relegate 
us to inferior positions is just plain disrespectful to my 
friends and colleagues... lawyers. No one is denying fair 
and equal access to the legal system to pro per litigants, 
nor asking them to sacrifice quality and it is absurd to 
equate priority for hearings with denial of access to jus-
tice. We are just asking for priority, something common 
sense should dictate and not even be the subject of 
debate. I haven’t heard one pro per EVER complain that 
a lawyer got to go first.

My experience is that it is the represented litigants, not the 
unrepresented litigants, who get the most time on the record. 
It is not uncommon to see represented litigants eating up end-
less hours of court time, including noticing ex parte after ex 
parte as a tactic to create sufficient economic and emotional 
pressure on the other litigant to wring out an unfair settlement.

Another posting read,
 No one is denying access to anyone. And I disagree 
– you should be able to purchase priority. Otherwise we 
would not have first class seats in airplanes, Fast pass 
at Disneyland, same day drycleaners, suites as opposed 
to rooms in Vegas, boxes as opposed to the outfield at 
Dodger stadium and so on.
  What is the motivation to work hard and succeed if 
there are no benefits? I dont get it.

The one accurate statement in that post was “I don’t get it.” 
More sophisticated lawyers voiced similar views about the 
needs of represented litigants, in a less stark way. I share their 
concerns about the delays, the unavailability of hearing time 
for complex cases, the wasted mandatory court appearances, 
and some of the other procedural requirements that unneces-
sarily drive up the cost of representation, and take a huge toll 
on families. But the answer is not to devote more resources to 
the represented than to the self-represented.

California does, of course, offer the private judging option 
– the wealthiest can spend $600+ per hour and buy their way 
into litigating in private conference rooms, with their choice 
of private judge. I share the concerns about private judging 
voiced in 1981 by the late Chief Justice Rose Bird, who called 
private judging a “long step backward,” because it “allows 
those who can afford it to play by different rules” by permit-
ting rich litigants to leapfrog past others who must wait their 

turn for a hearing. When we let the most influential members 
of our society buy their way out of the courthouse, we also 
reduce the likelihood that they will use their clout to fund real 
family law reform. The same is true when we segregate our 
courtrooms economically.

Pro per courtrooms and calendars carry a huge risk of 
becoming the courthouse equivalent of public emergency 
rooms – long waits for inadequate service. We certainly cannot 
create courthouse ghettos where due process is infeasible and 
where each judicial officer carries a higher caseload, thereby 
diluting the quality and care that goes into decisionmaking. 
Bench officers learn a lot from the professional advocacy we 
lawyers present in their courtrooms. A judicial officer assigned 
to a pro per courtroom won’t have that wealth of expertise to 
carry over to the self-represented cases.

Lost hours and days from work for court appearances 
can profoundly jeopardize the economic stability of families 
whose paychecks already are inadequate to maintain a fairly 
minimum standard of living. One judicial officer pointed out 
that court security issues and availability of interpreters often 
 influence the order in which cases are called.

Some cases with self-represented litigants call out for 
 priority. A recent meta-study7 found that domestic violence 
risk of recurrence, serious injury, and lethality increase when 
the perpetrator is young, male, lacks a high school education, 
is unemployed or intermittently employed, abusing drugs and 
alcohol, and living in an economically disadvantaged neigh-
borhood. The study notes the risks that domestic violence 
presents to others, including children and others in the work-
place. Clearly those are cases that need priority in our court-
rooms for all of our safety, and need careful attention from 
expert judicial officers. It is unlikely that the parties in such 
cases will be represented.

Those folks are already disadvantaged. I’m hoping that ACFLS 
members will bring a broader perspective to the Commission 
– rather than seeing ourselves as lobbyists for paying clients.

On the other hand, California’s efforts to improve access 
for pro per litigants have the iatrogenic effect of encouraging 
those who can afford full or limited scope representation 
to think that they can represent themselves effectively on 
 complex issues. This does congest courtrooms with cases 
that might well have settled if the parties had competent legal 
advice, and it burdens the litigants, their families, and society 
with many poor outcomes on issues vitally important to the 
health of families.

Experience has shown that case management systems 
designed to expedite cases are a poor fit for family law – they 
may produce good stats, but they don’t produce good out-
comes. Each family has different needs at different times – one-
size-fits-all drives up fees and wastes bench officer time, while 
not promoting wise outcomes. Some of the case management 
schemes I’ve seen tried end up looking like Lucy Ricardo 
and Ethel Mertz in the chocolate factory as the assembly line 
speeds up. The litigants, not the court system, should decide 
when and which courthouse services they need. The goal is 
not to close files, the goal is to meet the needs of families.

Do you remember in the early 1980s when many cafeterias 

Shear
Continued from page 29
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additional points relating to the valua-
tion of professional goodwill and its asso-
ciation with support that leads to the 
“double dipping” question. At reasonable 
retirement age, even if H continues to 
work in his practice W will have access to 
the retirement account awarded to her in 
the property division that could trigger a 
change in circumstance and a reduction 
is support. Wife could also remarry, thus 
terminating support altogether.

As the expanded hypothetical indi-
cates, the professional buying out good-
will from the community based upon 
valuing excess earnings is not really 
paying twice for W’s share of the excess 
earnings as is often contended. See 
Figures 1 and 2. In our hypothetical 
example, H’s support payments were 
approximately $25,000 higher annually 
and annual net spendable income after 
payment of support was approximately 
only $13,000 per year lower as a result 
of the inclusion of the excess earnings 
and the royalty income to W. Assuming 
that H continues to operate his practice 
for 15 years, the excess earnings will 
generate in excess of $1.5 million, while 
H paid the community $300,000 for the 
related goodwill.

Like any financial asset, some frac-
tional portion of an income stream that 
was the basis for asset valuation and paid 
for in a property division can end up 
funding a support payment. The argu-
ment against allowing “double dipping” 
is often related to the arguments against 
valuing goodwill in a “non-transferable 
asset” setting and is less about the pay-
ment of support from available income. 
Pursuant to Marriage of Lopez, supra, we 
must reasonably determine and assign a 
community value to an identifiable finan-
cial or economic asset that is supported 
by the excess earning power of a pro-
fessional when related earnings can be 
attributed to marital efforts. To be valid 
in the context of professional goodwill, 
the “double dipping” argument would 
extend to other financial assets that have 
expected future income streams that 
are valued and divided in the property 
division when that income stream is 
included for the purposes of determining 
income available for support. ■

Boone
Continued from page 23

and the positions of both parties on 
a single 11 x 17 piece of color-coded 
paper. It also summarized separate 
property claims and disagreements. 
Our goal was to show a summary that 
the parties, counsel and the settlement 
judge could use to build on agreements 
and to help resolve all disagreements 
in an orderly fashion.

Step 10: The payoff. The infra-
structure we had prepared starting 
with the document inventory leading 
to the document index and into the 
demonstratives not only showed our 
client’s willingness to seek a fair and 
 equitable division, it also demon-
strated with a flair his desire for com-
plete transparency. The result was 
an arbitration hearing at JAMS over 
one extended day under the terrific 
guidance of Judge Murphy, which 
ultimately led to a comprehensive 
settlement. The settlement included 
the waiver of any claims for breach of 
fiduciary duty based on nonproduction 
of documents. Adryenn and I were 
pleased, because we believe that our 
approach and our technology produced 
such a terrific result for the parties. 
We believe that we demonstrated that 
the fiduciary duties challenge would 
be an uphill battle for Wife that had 
essentially already been outflanked 
by the extranet and the numerous 
demonstratives.

Recap: When your case is at the 
bottom of a hole with little organiza-
tion and under a deluge of documents, 
a scanner, an extranet, Bates stamp-
ing software, 11 x 17 color printing as 
well as large format printing can make 
all the difference. It can show off your 
team’s talents and its commitment to 
sell your client’s story and produce the 
desired results. These tools will also 
significantly increase your awareness 
of cost recovery. However, you might 
want to start before you have a case in 
crisis. It has taken me years to identify, 
perfect, integrate and reliably maintain 
these technologies to be able to work 
with documents at such a high level. I 
hope that this article can be a blueprint 
to help you adapt my many years’ work 
into one or two for your firm.  ■

Schaefer
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Jim suggested that Husband be 
sent the ubiquitous and excruciatingly 
detailed Fiduciary Duties letter spelling 
out for him the sexy new topic regard-
ing the breach of one’s fiduciary duties 
and what that can cost. If you want to 
scare yourself and your client with this 
latest form of litigation-torture, I highly 
suggest that you read Gray & Wagner, 
Complex Issues in California Family Law, 
Volume B, “Fiduciary Duties – a Practical 
Approach,” and where appropriate use 
the attached Fiduciary Duties letters for 
your clients.

Jim, Husband and I spoke several 
times a day, reviewing our work, strat-
egizing, and moving forward as quickly 
as possible to avoid the oncoming Feld
man challenge-train. We had gotten 
aboard almost three years after this 
case started but within a few weeks 
we were chugging along at a remark-
able pace. The result was that we got 
to the station on time and were ready 
on April 10 to show our JAMS’ Media-
tor that Husband had a solid plan for 
how to settle all issues fairly, and that 
he had fully complied with all of Wife’s 
demands and requests.

We also showed that he made his 
compliance available on the extranet 
for all to see. The combination of Jim’s 
remarkable 11 x 17 color prints and 
large format charts, along with our 
Mediator’s outstanding settlement 
techniques, derailed the Feldman chal-
lenge-train and both saved Husband a 
lot of money and saved the parties from 
additional, protracted litigation.

If the Feldman challenge-train is 
coming towards your client, get your 
ACT together as quickly as possible, 
think Accessibility (using extranet), 
Clarity (making all documents requested 
available in clear format), and Transpar-
ency (inviting all interested persons 
in early and often to review what has 
been delivered). Send out your Fiduciary 
Duties letter early to get your client on 
board as soon as possible. And think 
about using a forum like JAMS, where 
you have the opportunity to show 
off Jim’s work to an appreciative and 
extremely competent Mediator.

All aboard!  ■

Cantor
Continued from page 6
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an mature interest in benefits and not 
an interest that was still subject to 
forfeiture.”

I saw the problem! “I see where you 
are going. If under Brown and Stenquist 
the right to benefits is not considered 
mature when it would be forfeited if the 
employee dies before retiring, which we 
know describes the nature of Earl’s ben-
efits when Vera demanded to be cashed 
out, then how did Gillmore manage 
to conclude that those benefits were 
mature and thus protected from impair-
ment as a result of Earl’s employment 
decisions? 27

“It couldn’t, at least not without some 
serious fudging. Obviously, the court 
was concerned that a strict adherence 
to Brown would cause Vera’s interest 
to remain at risk until the employee 
chose to retire.28 It was also apparently 
persuaded that Earl was reducing the 
value of Vera’s interest by waiting until 
normal retirement age to retire, and it 
felt that it had to do something to help 
Vera. What it did was move the date ben-
efits were viewed as ‘matured’ up from 
actual retirement date to the first date 
on which Earl could have retired.”

“So what’s wrong with that?”
“Nothing, other than the fact that 

it destroys the very foundation upon 
which Brown built the case for over-
ruling French. Earl Gillmore was in 
his early 50s and still in the process of 
defining his benefits – and the com-
munity interest – when Vera demanded 
to have her interest cashed out.29 By 
arbitrarily declaring that Earl’s benefits 
were nevertheless mature because he 
could have retired and received them, 
the Gillmore court deprived him of the 
very freedom to determine the terms of 
his employment that Brown had assured 
to him.30 This was not because the Gill
more holding restricted his ability to 
retire; he was still free to do that. It was 
because he could no longer opt not to 
retire without having to answer to the 
community should the result of his deci-
sion fail to produce a pension that was 
as large or larger than it was when Vera 
filed her motion. In short, Gillmore rein-
serted into the works the very interfer-
ence with Earl’s freedom to determine 

and define his pension that Brown said 
could not, and would not, occur.”

“Okay, I see that. But how do I go 
about getting the court to realize that 
Gillmore was a mistake?”

“Oh, I think the analysis can be 
shown to be so flawed that the court 
would be reluctant not to reverse it.

“How so?”
“For starters, I would pull on the 

linchpin from Gillmore’s analysis, which 
is its conclusion that Earl’s benefits were 
‘mature’ within the meaning of Brown 
because all ‘conditions precedent to 
the payment of the benefits have taken 
place or are within the control of the 
employee.’ 31 In fact, Brown said nothing 
of the kind.” Rattling its plastic sheaves 
with a flourish, he read:

“As so defined, a vested pension 
right must be distinguished from 
a “matured” or unconditional 
right to immediate payment. 
Depending upon the provisions 
of the retirement program, an 
employee’s right may vest after 
a term of service even though it 
does not mature until he reaches 
retirement age and elects to 
retire. Such vested but imma-
ture rights are frequently subject 
to the condition, among others, 
that the employee survive until 
retirement.” 32

“As we have already seen, when Vera 
filed her motion, Earl’s benefits were 
subject to the condition that he survive 
until retirement, and he had obviously 
not elected to retire, so according to 
Brown, his benefits were clearly not 
mature. Yet, the court needed to have 
a way to say otherwise so that it could 
give Vera the Stenquist protection, so it 
grabbed a throwaway line from its pre-
Brown opinion in Fithian 33 to the effect 
that it was enough if the condition was 
in the control of the employee and then 
cited Brown as if it were in agreement 
with that statement.”

He continued. “The problem is that 
Earl’s benefits had not matured even 
under the Fithian definition. You see, 
contrary to the court’s assumption, it 
was not true that ‘the sole condition on 
his enjoyment of the benefits, his retire-
ment,’ was within his control when Vera 
filed. Let me illustrate.”

“Suppose that when Vera served her 

Gillmore motion, Earl was so distraught 
that he suffered a heart attack and died 
on the spot, forfeiting 100% of his sup-
posedly ‘mature’ benefits. Under Gill
more’s reasoning as clarified in Cornejo, 
Vera would be entitled to have her share 
of his pension computed as if there 
had been no forfeiture even though 
his benefits had been defined as zero 
and there was nothing to divide. Earl’s 
estate would have to make up this ‘loss’ 
with no offsetting retirement income, 
all because of Earl’s venal sin of want-
ing to continue to enhance his benefit 
(and the community interest) instead 
of retiring at the earliest opportunity. 
What’s worse, even if Vera had not filed 
and Earl had not died, Earl would have 
remained at risk of the same thing 
happening right up until he elected to 
retire. Thus, if the ‘Sword of Gillmore’ is 
not cut down, any employee who works 
past the earliest date at which he could 
have begun receiving his benefits is put-
ting himself in danger of losing both 
halves34 of the community interest, not 
just his own, with no chance of ever 
getting more than half of that interest 
back to compensate for the loss. Given 
that the non-employee spouse is never at 
risk for losing anything beyond her own 
share in any of this, I do not see how 
that arrangement even comes close to 
adhering to the tenets of Brown.”

He added: “The second reason that 
Gillmore should be overruled is that it 
failed to recognize that if Earl’s benefits 
were truly mature when he was first 
eligible to begin receiving them, then 
by definition the community interest 
was defined on that date and not when 
Vera filed, and it follows that Vera had 
no right to share in any increase in the 
 benefits earned between the two dates.”

“That makes no sense, Vargus, 
since we know from Lehman that any 
enhancements are to be shared right up 
to the time of retirement.”

“Au contraire, my friend. Lehman’s 
sole justification for allowing the 
non-employee spouse to share in the 
enhancements earned post-separation 
is that under Brown, he or she is com-
pelled to share equally the risk that 
the benefits would not vest or ‘mature’, 
as Brown used that term.35 So if you 
take away that compulsory risk by 
saying the benefits are available to the 

Crawford
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non-employee spouse as soon as the 
employee is eligible to begin receiving 
them, as Gillmore would have it, then 
someone is going to have to figure 
out why the sharing of post-separation 
enhancements earned after that date 
is justified.”

When I said nothing, Vargus contin-
ued. “A third reason is that if one party 
is to be compelled to buy out the other’s 
community interest before the benefits 
have matured under the Brown defini-
tion, then in determining the buy-out 
value of the non-employee spouse’s 
interest Brown requires the court to 
take into account the shared risk that 
the benefits accrued as of that date may 
be destroyed before the employee elects 
to retire.36 Gillmore obviously didn’t do 
that, because one of its justifications for 
holding Earl’s feet to the fire was that 
Vera should not have to share the risk.” 37

“And last but certainly not least, Gill
more committed a fourth error by mis-
takenly interpreting Brown to say that 
the employee’s freedom to define the 
interest of the non-employee was lim-
ited to actions or elections that would 
not adversely affect the non-employee 
spouse’s interest. This limitation on the 
employee’s freedom to act was vital to 
the Gillmore analysis because without 
that limitation, Earl would have been 
free to defer his retirement to a more 
normal age without having to answer 
to Vera for any resulting detriment 
to her. In support of this key limita-
tion, Gillmore pointed to the fact that 
Brown stated in its footnote 11 that the 
employee can agree to a reasonable and 
non-detrimental modification of his pen-
sion. All well and good, except that once 
again Brown said nothing of the kind.”

“In fact, Brown’s conclusion that the 
existence of the non-employee’s inter-
est in unvested and immature benefits 
would not interfere with the employee’s 
freedom even if it adversely affected 
the non-employee was not in any way 
qualified by Footnote 11 or any other 
language. Footnote 11 was added only 
to put to rest a related concern that the 
presence of such an interest still might 
somehow interfere with the employer’s 
side of things. Take a look for yourself,” 
he said, tossing a plastic page in my lap, 
which I grabbed and read carefully.

“Wow, you’re right; this is only talk-

ing about the employer being free to 
make non-detrimental modifications, 
not the employee!” 39

Vargus sat back, fingers interlaced 
across his chest. “So there you have 
it. Gillmore pretends to follow Brown 
and Stenquist, but directly contradicts 
both several times over. Brown’s realiza-
tion that the nature of the community 
interest was such that it did not give 
the non-employee the right to complain 
based on how his or her benefits were 
ultimately defined at retirement, and 
Stenquist ’s clarification that once that 
process is completed the community 
interest is protected against the actions 
of the employee, provides us with a logi-
cal, fair, and workable means of deal-
ing with a unique type of community 
asset. In my view this carefully thought 
out approach should be celebrated, not 
subverted. That is what the court did 
in Lehman, and I suspect it is what the 
court would do if you were to bring a 
challenge to Gillmore today.

We were all quiet for a minute, lost 
in thought, as we listened to the roar of 
the rain on Louie’s tin roof.

“I wonder what made the Supreme 
Court go from being okay in Brown and 
Stenquist with both parties sharing the 
risk that the employee would decide 
to terminate too early or too late, to 
saying that it had a problem with just 
the ‘too late’ part,” I mused, not expect-
ing an answer.40 Vargus shrugged his 
shoulders. “I’m pretty sure it has to do 
with the fact that the Court was work-
ing under the mistaken impression that 
benefits delayed to the non-employee 
spouse are benefits lost. But for the life 
of me, I can’t figure out why it would 
think that. Something smells fishy here 
as well, but I am not sure what it is.”

“Are you kiddin’ me? It’s obvious,” 
piped in Louie, who, unnoticed, had 
long ago returned with my next round, 
which I hadn’t yet touched.

“What?” Vargus and I said in unison 
for the second time that evening.

“Footnote 7,” said Louie, picking up 
Gillmore from the table and pointing. “It 
stinks to high heaven. Let me read it to 
you.” He took out a pair of Ben Franklins 
I didn’t know he owned, perched them 
on his nose, and read:

“One commentator argues that 
when an employee who is eli-

gible to retire chooses to con-
tinue working, part of his or her 
salary is actually attributable to 
community effort. ‘[F]rom an 
economist’s perspective, the 
employee spouse’s compensation 
for continued employment is not 
the full amount of his paycheck. 
Rather, his compensation is only 
that amount above the pension 
benefits that he will not receive 
while he continues working. For 
example, in the matured pen-
sion situation, if the employee 
can receive retirement pay in 
the amount of X dollars without 
working, then his actual compen-
sation for services rendered is 
not the amount of his paycheck, 
Y dollars, but Y minus X dol-
lars. This is nothing more than 
a reapplication of the ‘benefits 
foregone’ formula of Stenquist. 
Therefore, rather than penalizing 
the spouse for not retiring, the 
contrary is true – the community 
is being penalized because it is 
forced to subsidize the employee 
spouse’s salary, which becomes 
his separate property.” 41

“Oh yeah, I remember that. It does 
seem like a troubling concept, doesn’t 
it?” I said.

“It’s also bull,” said Louie.
“I missed that,” said Vargus.
“It’s bull,” repeated Louie.
“No, I mean I missed the footnote,” 

Vargus admitted a bit sheepishly. “And 
you are right, that may well be it.”

“You want to run that by me again?” 
I said. “Obviously, if Vera and Earl could 
each have had X dollars a month if Earl 
retired, and weren’t getting that money 
because Earl kept working, then she’s 
out that money and he is only earning 
the difference between the X dollars he 
could have had by not working and his 
monthly salary.”

“Louie, would you mind explaining it 
to him?” asked Vargus, pushing his vast 
bulk away from the table. “I’ve got to go 
get something from the storeroom.”

“Okay,” said Louie as Vargus left. 
“Frank, what you and the Gillmore court 
seem to be missing is the fact that the 
way these plans work, you don’t get any 
more than the accrued benefit if you 
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start early, and you don’t get any less if 
you start at the normal time. In other 
words, the timing of Earl’s retirement 
wouldn’t have meant a dime of differ-
ence either way to Vera.”

“So benefits delayed are not benefits 
lost?” I said.

Vargus ambled back and sat down 
with a fresh bottle of his favorite port, 
unscrewed the cap and poured. “That’s 
right, Frank,” he said. “Using Lehman’s 
terminology, what Louie is saying is 
that when Vera filed her motion, Earl’s 
accrued benefit was the right to a cer-
tain income stream starting when he 
reaches his normal retirement age and 
retires. If he starts that stream flowing 
earlier, say at 55, all that happens is that 
the rate of payment is reduced so that 
the total volume delivered during his 
lifetime is projected to be the same as if 
he had started at 65.”

“Yeah,” said Louie. “Starting benefits 
early is likely to give you extra years of 
payments, but since the value of the 
obligation is fixed based on the benefit 
being paid at 65, each payment is going 
to be smaller to compensate. As a rule 
of thumb, you can figure that for each 
year you retire earlier than normal, the 
monthly payment is going to be per-
manently reduced by about 5%, give or 
take a little depending on the actuarial 
factors used by the plan. For example, if 
you start a normal retirement benefit of 
$1,000 per month 10 years early, instead 
of getting $1,000 a month for life you 
only get $500.” He reached over and 
took a sip of my untouched Jack, made a 
face, and then drained it. “Hey, I’ve got 
an idea. Let me see Footnote 7, will you?”

I traded him the plastic page for my 
empty glass.

“Go pour yourself another while I 
look at this again, will you?” he said 
dismissively. After a bit he sat back, 
removed his glasses and tapped them 
on the page. “Let’s substitute some real 
numbers for the X and Y in this argu-
ment and see if this commentator’s” – 
he spat out the word – “assumption that 
benefits delayed are benefits foregone is 
valid, shall we?”

“Yes, let’s,” I said somewhat sarcasti-
cally as I returned with my drink, which 

I carefully kept out of Louie’s reach. 
Ignoring me, Louie continued. “Suppose 
we assume that Vera’s motion was filed 
on the date of separation, which was 
also the day Earl turned 55 and became 
eligible for early retirement.”

“Yeah, happy birthday, Earl,” I mut-
tered into my glass.

“Suppose also that he had 20 years of 
service by then, all during the marriage, 
and that the formula for computing his 
normal retirement benefit, payable start-
ing at age 65, is 2% per year of service 
multiplied by the final average monthly 
compensation. Just to keep it simple, 
we will say that was $10,000. Doing 
the math… let’s see…” Louie scribbled 
on a napkin. “I’m a little rusty, but that 
gives him a normal retirement benefit 
of $4,000 per month, which had an 
actuarial present value on Vera’s filing 
date of about…” – more scribbling – 
“…$295,000, half of which, or $147,500, 
is the value of Vera’s community interest. 
You with me so far, Frank?”

“Yes, I think so. The value of Vera’s 
interest is $147,500.”

“Good. Now if Earl were to retire 
immediately in response to Vera’s 
motion, his $4,000 normal retirement 
benefit would yield an immediate 
income stream of about…” – more 
napkin scratching – “…$1,830 per 
month, due to the actuarial adjustment 
necessary to account for the fact that his 
benefits are starting ten years earlier 
than normal and therefore are projected 
to be paid for a longer period of time. So 
now we have the “X dollars” mentioned 
in the footnote that the employee could 
get by not working, which is $1,830 per 
month. Vera would, of course, be enti-
tled to half of that, and so starting her 
share early would give her a benefit of 
$915 a month for her life, assuming she 
and Earl are the same age and the plan 
uses unisex mortality tables. Now, what 
do you suppose is the value of those 
payments?”

“$147,500?”
“Good, Frank. So, following the 

commentator’s logic, the value of Vera’s 
benefits on the date she filed her motion 
was $147,500, but if her motion were 
to be denied, then Earl’s decision to 
continue working would cause her to 
lose $915 per month of that, which loss 
would be subsidizing that much of Earl’s 

monthly paycheck until he retires. 
You still with me?”

“Yeah, that’s what I thought. She’s 
losing about a thou a month!”

“Not so fast, Frank,” said Louie. 
“Let’s suppose that Vera lost her motion 
and had to forego $915 a month until 
Earl turns 65 and retires. That’s 120 
months of delay. Do you really think 
she lost $915 times 120 months, or 
$109,800, when her benefit was only 
worth $147,500 to start with?”

“Uh…,” I said.
“Okay then, let’s figure out what 

really happens. To keep the calculations 
simple, let’s assume that Earl does not 
earn a single raise in those final 10 years 
of service, in which case his benefit will 
have grown to $6,000 per month (2% 
x 30 years of service x $10,000) by the 
time he retires. Vargus, what would 
Vera’s share of that be?”

Vargus leaned back. “If we use the 
standard time rule, the community 
share is going to be $4,000 (20/30 x 
$6,000), which would give Vera $2,000 
a month for life.”

“Thanks. Okay, Frank. Have any idea 
what the present value of $2,000 per 
month starting at her age 65 was when 
Vera filed her motion 10 years earlier?

“$147,500?” I ventured.
“Good guess. You are exactly cor-

rect. It’s the same value as $915 for life 
beginning at age 55, which is what Vera 
would have gotten had Earl retired early. 
Therefore, we know that if Earl’s salary 
remains constant, requiring Vera to 
wait until he retired to collect her share 
would not cause her to lose a dime, 
much less $109,800. Her interest is 
still worth the same $147,500 whether 
her motion is granted or denied. And 
if there is no difference in the present 
value, then there is no economic loss; 
and if there is no such loss, then Vera’s 
community interest is not subsidizing 
the income from Earl’s separate prop-
erty efforts or anything else.”

“Oops!” I said, “Sounds like the com-
mentator missed something. Now I see 
why you said the argument was bull.” 42

“That’s not the half of it. Suppose 
we drop the goofy assumption that Earl 
won’t be getting any raises in his final 
10 years, and assume instead that his 
compensation goes up to a final average 
of $15,000 in that period, which is a tad 

Crawford
Continued from page 33



acfls Newsletter Page 35 Spring 2008, No . 2

more than a 4% annual increase. Now, 
on that more realistic scenario, his age 
65 benefit is going be $9,000 a month 
(2% x 30 x $15,000), which, assuming 
we stick with the same time rule frac-
tion, pegs the community interest at 
$6,000 (20/30 x $9,000). So instead of 
getting $915 per month beginning at 
age 55, Vera would get $3,000 by wait-
ing until she is 65. That future income 
stream…” – Louie licked his pencil 
and jotted down a few more numbers 
– “…would have had an actuarial present 
value for Vera as of the date of her Gill
more motion of $221,250, which means 
if the court denied her motion, not only 
would her community interest have 
remained intact but she would have actu
ally come out ahead by $73,750.”

Vargus broke in. “Let me just add 
something. If you also assume that 
Earl’s employer was only willing to pay 
total compensation package with a cost 
of Z dollars as between his salary and 
the contributions necessary to fund his 
increasing benefits during the final 10 
years, then as Earl’s benefits increased 
there would be less money available for 
raises or bonuses, which means that the 
odds are high that Vera, by waiting for 
her money, could well have caused Earl 
to forego separate property income to 
which he would otherwise have been 
entitled.” Vargus, sat back, waiting for 
that to sink in.

It took a while, but finally it hit 
me. “Omigosh! Are you saying that if 
Earl doesn’t retire at 55, then instead 
of that decision forcing Vera’s commu-
nity interest to subsidize his separate 
property salary for his final 10 years, 
it’s really Earl’s separate property salary 
that is partially subsidizing the $73,750 
growth in Vera’s community interest?”

“Yep,” he said. “The commentator 
and the court had it exactly backwards!” 
He paused, looking up at Louie’s mangy 
moose head. “Which is why I think that 
if the Supreme Court gets another Gill
more case and is given the true picture, 
it will go back to basics and realize that 
it had it right in Stenquist and Brown, 
and later in Lehman, and that Gillmore 
was an ill-fated attempt to fix what 
wasn’t broken in the first place.”

“But didn’t the Gillmore court still 
have a point that there may be circum-
stances in which it doesn’t seem fair to 

require the non-employee spouse to 
wait to get access her interest until the 
employee decides to retire?

“Good question.”
The three of us sat is silence, enjoy-

ing our drinks, pondering this question 
and listening to the rain.

Finally Vargus spoke. “You know, 
even though Gillmore was wrongly 
decided, I can see that there could be 
situations in which the non-employee 
spouse may legitimately need the money 
immediately but the other spouse delays 
retirement out of spite or because he 
doesn’t need the money. But I can also 
envision other situations in which the 
employee spouse might legitimately 
want to preclude the non-employee 
spouse from reaping a benefit from the 
employee spouse’s efforts, possibly at 
the expense of other forms of compen-
sation. So for any funded plan for which 
a distribution of the full community 
interest by QDRO (or DRO in the case 
of a governmental plan) is not an avail-
able option, maybe the answer is not to 
throw the Gillmore concept out com-
pletely but to make the election avail-
able to either spouse upon a showing of 
good cause. To prevent cherry-picking 
and allow for some retirement planning, 
I think that this election would have to 
be made at the time of divorce, even 
though it would not take effect until the 
date selected, which cannot be before 
the employee is first eligible to start 
receiving benefits. The distribution 
would, of course, have to be adjusted 
for any risk associated with whatever 
unsatisfied condition might exist at the 
time, and could not be made unless the 
court feels that the benefit could reason-
ably be valued. While this approach still 
would do some violence to the purity of 
Brown, it would be a darn sight better 
than the Gillmore that we have now.”

“Interesting,” I replied.
“I have a couple of reasons for sug-

gesting this compromise. First, it 
removes the potential inequity of forc-
ing the employee spouse to allow the 
non-employee spouse to share in future 
enhancements longer than is absolutely 
necessary to identify the accrued retire-
ment attributable to the marital service 
while giving the non-employee imme-
diate access to his or her interest. And 
second, if the employee does not request 

a buyout, it allows the non-employee 
spouse to decide in advance whether 
he or she is willing to stay in the pen-
sion boat after the first stop in the hope 
of having the value of his or her interest 
increased at a better-than-market rate of 
return, knowing that the boat will not 
stop again until the employee decides to 
retires and that the return, if any, will 
only be determined at that time.”

“I often hear complaints that once 
the employee has maxed out the service 
multiplier, the accrual rate falls so dra-
matically that if the non-employee can’t 
cash out, his or her interest drops in 
value because the time rule denomina-
tor keeps increasing. This gives the non-
employee a constantly decreasing share 
of a pie that is no longer growing. Would 
that be ‘good cause’ do you think?”

“Not really, because that problem is 
caused not by the employee’s continued 
participation but by a deficiency in the 
time rule. Obviously, once the accrual 
rate drops it is no longer true that each 
year of service is of equal value, which 
is the assumption upon which that rule 
is based, so why should the time rule 
be applied? I think the solution is to 
use a better measure of relative con-
tributions44 rather than requiring the 
employee spouse to choose between 
dipping into current income to cash out 
the other spouse or giving up the oppor-
tunity to maximize the value of his or her 
pension.”

Louie put his glasses back in his vest 
pocket, scrapped his chair backwards, 
got up and shuffled back behind the bar. 
“Lemmie know when you get it all fig-
gered,” he called out and went back to 
polishing his shot glasses with a rag that 
looked like it had been used to clean the 
gun that shot his moose. From across 
the room he added, “An’ do me a favor ’n 
keep my past between youse guys, will 
ya? It’d be bad for bidness if it got out, 
ya know?”

“Are we done, too?” I asked Vargus, 
my brain fried.

“I guess we are for tonight,” said 
Vargus as he shouldered his raincoat, 
“but I haven’t had a chance to tell you 
about my case, at least not the good part. 
And we haven’t yet gotten into the inter-
esting issues that are involved in deter-
mining the value of the non-employee’s 
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interest for purposes of a Gillmore-type 
buyout, let alone its tax implications. 
I also want to go over some ideas I have 
on how to handle non-qualified deferred 
compensation plans.”

“Okay,” I said, downing the last of 
my Jack Daniels and going over to Louie 
to settle up. “Why don’t we meet again 
after I have a chance to see if Vinny’s 
counsel is ready for a very expensive 
fight?”

Vargus walked to the door, looked 
outside. “Okay, but for blocking me in, 
it will have to be over lunch and drinks 
at Charlie’s. On you, of course.”

“Figures!” I said, as I we both rushed 
for our cars.
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lovers to waive any claim to presump-
tive parentage. Such waivers would be 
invalid pursuant to Fam. Code §7632, 
which provides that “(r)egardless of 
its terms, an agreement between an 
alleged presumed father and mother 
or child does not bar an action under 
this chapter.”

Even if a parentage waiver were 
invalid, the Court could estop a party 
claiming presumed parentage from 
challenging a waiver if the parties 
entered the waiver as a stipulated 
judgment under the Uniform Parent-
age Act. In Kristine H. v. Lisa R., supra, 
the Court estopped a biological birth 
mother from disavowing a stipulated 
judgment for parentage which named 
her lover as the child’s second mother. 
While it is possible that the Court 
could also estop a party alleging pre-
sumed parentage from disavowing a 
parentage waiver filed as a stipulated 
judgment under the Uniform Parent-
age Act, such a result is very uncertain. 

Furthermore, pursuant to K.M. v. E.G., 
it seems clear that the Court intends to 
focus on the best interest of the child 
in light of the relevant factual circum-
stances, rather than the parties’ pre-
conception intentions.

Conclusion
Women seeking to become and 

remain autonomous parents brave 
a perilous road with few identifiable 
warning signs. They must weigh their 
preferences, such as known genetic 
donors and live-in life partners, against 
the likelihood that their decisions will 
jeopardize their autonomy as parents. 
As the relevant law evolves, constant 
vigilance and re-evaluation will be 
required for us to advise our clients 
in this area.

Endnotes:
1 This article focuses on single birth 
mothers seeking to become autonomous 
parents. It does not deal with the related 
issues affecting adoptive parents or with 
men seeking to become single fathers 
through surrogacy.

2 This statute was enacted in 1975 as part 
of the Uniform Parentage Act. It is identical 
to the provision included in the Model UPA, 
except that the Model UPA restricted the 
statute’s application to recipients who were 
married. The California Legislature opted to 
extend the reach of the provision to apply to 
both married and unmarried women.
3 In her dissent, Justice Werdegar called 
the Court’s intended refusal to apply Fam. 
Code §7613(b) “to cut off the parental 
rights and responsibilities of a man who 
donates his sperm through a physician to a 
woman who is not his wife but with whom 
he lives, a questionable assumption.
4 In In re Marriage of W., supra, the biolog-
ical parents jointly opposed the stepparent’s 
request for visitation. The court empha-
sized the fact that the biological parents 
were “unified in opposition” to nonparen-
tal visitation. The Court, however, relied 
on Troxel, which ruled in favor of a single 
mother in her opposition to the paternal 
grandparents’ request for visitation. Thus, it 
seems likely that a single mother would be 
entitled to the Troxel presumption as well.
5 No one has yet raised the issue of 
whether the court should apply the Troxel 
presumption in favor of biological parents 
(which has been applied to grandparents 
and stepparents seeking custodial rights) 
to presumptive parents as well. ■
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transfer title to various investments and 
contract beneficiary designations into 
the trust’s name. The parties execute 
the trust, record the deed and transfer 
title to various investment accounts and 
beneficiary designations to the trust.

Although the potential conflict of 
interest in the above example is clear to 
family law attorneys, I have never seen 
a letter or other writing from an estate 
planning attorney discussing either the 
potential or the actual conflicts. The 
estate planning attorney is concerned 
with the consequences to the clients on 
death, not on divorce. The clients do not 
see their estate plan as adversarial; how-
ever, they could become adversaries in 
the event of a dissolution action.

The estate planning attorney should 
warn clients that there could be unfore-
seen consequences from the estate plan 
in the event of a dissolution and that 
they should consider separate repre-
sentation to explain the consequences 
of the estate plan before they execute 
it. The warning should be in writing 
and accompanied by a waiver for each 
client to execute if they decide to pro-
ceed without separate counsel. Even 
if both parties sign such a waiver, the 
circumstances of the development and 
execution of the estate plan can still be 
an element of future litigation if issues 
of adequate disclosure, undue influence, 
and transmutation arise.
THE MARITAL AGREEMENT: Estate 
planners have been known to do both 
premarital and post-marital agreements, 
again, while representing both spouses. 
Married persons have a fiduciary rela-
tionship to the other until the division 
of the property. Fam. Code §§721(b) and 
1100(e); Rubenstein v. Rubenstein (2000) 
81 Cal.App.4th 1131, 1150. Non-mar-
ried persons contemplating marriage 
may have the duty of those in a confi-
dential relationship. In re Marriage of 
Dawley (1976) 17 Cal.3d 342; see also 
BAG Business Services, Inc. v. Lindsey & 
Newsom Claim Services, Inc. (2000) 83 
Cal.App.4th 409, distinguishing general 
fiduciary duties imposed as a matter of 
law such as those between spouses 
and those undertaken by agreement. 
Although no consideration is required 

from transfers to a spouse (Fam. 
Code §850, et seq.), counsel must take 
great care to insure that transmutation 
agreements are fair and are done cor-
rectly to avoid litigation and loss of 
expectations should the parties file 
for dissolution.

In In re Marriage of Bonds (2000) 
24 Cal.4th 1, the parties met with 
Husband’s attorneys (who wrote the 
pre-marital agreement) shortly before 
the wedding, at which time they read 
the proposed Premarital Agreement 
for the first time. The Supreme Court 
upheld the agreement; however, since 
Bonds was decided, the Legislature has 
enacted legislation that superseded its 
holding. Since Bonds was decided, the 
requirements for a valid, enforceable 
premarital agreement are found in the 
Uniform Premarital Agreement Act, 
Fam. Code §§1600, et seq. The estate 
planning attorney who is consulted to 
draft a premarital agreement should 
either represent only one party or advise 
both parties of the following:
1. That each has a right to consult with 

independent legal counsel about the 
legal significance of the premarital 
agreement;

2. That the attorney has an obvious 
conflict of interest;

3. That the responsibility of the inde-
pendent legal counsel is to pursue 
and protect only the interests of his 
or her client;

4. That the spouses’ interests are prob-
ably not identical and are likely to 
conflict;

5. That the spouses’ interests will 
change over time and the drafting 
attorney will not be concerned with 
providing for all the changed circum-
stances that could possibly impact 
the unrepresented spouse;

6. That signing the agreement will 
eliminate or modify their statutory 
rights;

7. That he or she cannot provide any 
unrepresented party with legal 
advice; and

8. That they should not obviate these 
admonitions with conduct that sug-
gests that the estate planner is an 
independent advisor.
Although no such requirement 

is codified, a cautious attorney will 
apply the same admonitions to a mari-

tal agreement, which is governed by 
various Family Code statutes and cases 
regarding transmutation criteria, fidu-
ciary relationship between spouses, 
undue influence arising from gained 
advantage, etc. (discussed below). The 
estate planning attorney who does not 
follow these admonitions faces a strong 
potential of future litigation.

ACT TWO
A number of years have passed 

since Husband and Wife completed 
their estate plan, which has been care-
fully saved in a binder with the parties’ 
names in gold leaf and stored on a closet 
shelf. Husband is unhappy in the mar-
riage and worried about the future. He 
consults a family law attorney in order 
to understand his property interests in 
the event of a divorce and to find out 
what can be done pre-dissolution to 
 protect his interests.

The family law attorney discusses 
the character and extent of the parties’ 
property and asks to see the estate 
planning documents, including all 
deeds, contracts, agreements, and 
other pertinent documents. The trust 
defines the parties’ property as com-
munity although Husband reveals that 
he owned property before marriage 
that has been transferred to the trust 
and that some of his pre-marital prop-
erty was used to acquire assets during 
 marriage in both names.

The attorney must question Husband 
thoroughly to determine the characteri-
zation of Husband’s separate and com-
munity property both before and during 
marriage. The statutory definitions of 
separate and community property (Fam. 
Code §§760 and 770) are only the start-
ing point for characterization issues, 
and characterization is also affected by 
the parties’ actions throughout the mar-
riage. For example, the community may 
have acquired an interest in Husband’s 
separate property if separate and com-
munity were commingled (See v. See 
(1966) 64 Cal.2d 778); if community 
services enhanced the value of a sepa-
rate property business (Pereira v. Pereira 
(1909) 156 Cal.1; Van Camp v. Van 
Camp (1921) 53 Cal.App.17); or if either 
party used community funds to make 
payments on a separate property mort-
gage (In re Marriage of Moore (1980) 28 
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Cal.3d 366; In re Marriage of Marsden 
(1982) 130 Cal.App.3d 426, 442).
REIMBURSEMENT ISSUES: There 
are exceptions to the presumption 
that property acquired in the parties’ 
joint names during marriage is com-
munity property, some of which are 
only applied in the dissolution context 
and are not applicable to the division 
of property after the death of one of 
the spouses. Most notably, Fam. Code 
§2640 preserves the separate contribu-
tion to the acquisition of community 
property. Therefore, property acquired 
by the parties during marriage is com-
munity property, but the property is 
subject to the right of reimbursement 
of the funds contributed by the person 
who contributed the separate funds. 
This exception applies in a dissolution 
context and not upon the death of one 
of the spouses. Also, often the character 
of property is mixed and requires that 
the attorney be familiar with family 
law to define and sort out the separate 
and community portions of a seemingly 
entirely community or separate prop-
erty asset.

Characterization presumptions 
under the Family Code do not affect 
the statutory right of reimbursement, 
either for separate property contribu-
tions to the acquisition of community 
property or for a spouse’s contribution 
to the acquisition of separate property 
by the other spouse. Fam. Code §2640. 
Reimbursable contributions include 
down payments, improvements to real 
property and principal reduction of pur-
chase money or improvement real prop-
erty loans. Contributions that are not 
reimbursable under Fam. Code §2640 
include interest, maintenance, insur-
ance and tax payments on the property. 
Fam. Code §2640(a); In re Marriage 
of Nicholson & Sparks (2002) 104 Cal.
App.4th 289, 296. This statutory right of 
reimbursement cannot be waived with-
out an express declaration. In re Mar
riage of Witt (1987) 197 Cal.App.3d 103, 
108-109; In re Marriage of Perkal (1988) 
203 Cal.App.3d 1198.

In a divorce context, the separate 
funds are reimbursable, but they would 
not accrue interest or share in the 
appreciation of the property. Fam. Code 
§2640. However, upon division or sale 
of the property, the separate property 

share is paid first, and should the prop-
erty have depreciated, then the sepa-
rate property contributor may receive 
all of the equity, and there may be 
nothing left of the community’s share.

If the parties do not understand the 
nature and extent of their reimburse-
ment rights, the estate planner may 
not see the conflict and will proceed to 
draw documents that may constitute 
a written waiver of the separate prop-
erty Fam. Code §2640 claim. What is 
worse, the separatizer may not know 
that the claim existed or that he or she 
was making what would appear to be a 
knowing waiver of their separate claim. 
On the other hand, the parties may 
believe that they are, in fact, transmut-
ing the property to community without 
realizing or understanding that the 
contributing spouse’s separate prop-
erty claims still exist if the parties later 
divorce, to the detriment of the non-
contributing spouse who relied on the 
belief that he or she had been gifted part 
of the other party’s property.
TRANSMUTATION: The family law 
attorney will discuss transmutations at 
length with Husband in light of the AB 
trust, the deeds and other documents 
transferring title to various assets into 
the trust. Do any of these documents 
meet the statutory criteria necessary 
to transmute an asset into community 
property?

Transmutations are governed by Fam. 
Code §§850 to 853. Transmutations of 
any property made on or after January 
1, 1985, are invalid unless evidenced 
in writing by an express declaration 
that is made, joined in, consented to, 
or accepted by the spouse whose inter-
est is adversely affected. Fam. Code 
§852(a), (e). In addition, a transmutation 
of real property is not effective as to 
third parties without notice unless it is 
recorded, Fam. Code §852(b).2

Prior to 1985, the law allowed for 
oral transmutations of property. Since 
January 1, 1985, however, the law has 
required that transmutations be in 
 writing. No more pillow talk. The policy 
behind this writing requirement was 
to eliminate trials and false testimony. 
Evidence that a spouse referred to their 
separate property home as “our home” 
is not sufficient. Pursuant to Fam. Code 
§852, to be effective, a transmutation 

must be in writing, and contain an 
express declaration that is made, joined 
in and consented to or accepted by the 
spouse whose interest in the property 
is adversely affected. No magic words 
are required, but the writing must be 
a knowing and intelligent waiver of a 
known right.

In Estate of MacDonald (1990) 51 
Cal.3d 262, one of the parties, know-
ing that she was dying, signed over 
an IRA account to her husband. The 
personal representative of her estate 
then demanded that the community 
be reimbursed for the funds in the IRA 
which were received by the Husband. 
The California Supreme Court reversed 
the trial court and found that the paper 
that the wife had signed at the bank 
was merely a bank form regarding title 
to the account and merely released 
the account to her husband, but that 
the form did not constitute a knowing 
waiver of her community interest in 
the account because it did not expressly 
state that the character of the property 
was being changed from community to 
husband’s separate.

Even though the MacDonald court 
stated that no magic language was 
required to effect a transmutation, it is 
not always easy to determine whether 
a court will find that the language of an 
agreement was sufficient, thereby lead-
ing to litigation and a failure of expecta-
tions. In spite of the fact that no magic 
language is required, the courts do not 
seem to want to uphold a transmutation 
and may find that the agreement, which 
on its face is a transmutation, does not 
contain sufficient certainty to effect the 
transmutation.

Just what will constitute the “non-
magic” language is difficult to discern. 
In Estate of Peterson (1994) 28 Cal.4th 
1742, the court found that a joint ten-
ancy money market account did not 
overcome the community property 
 presumptions as there was no clear 
and unambiguous statement that estab-
lished the right of survivorship and did 
not contain a written joinder or consent 
to a non-probate transfer of community 
property. There was no evidence that 
the parties intended to change the 
community character of the asset. In In 
re Marriage of Barneson (1999) 69 Cal.

Continued on page 40 (Yomtov)



Spring 2008, No . 2 Page 40 acfls Newsletter

App.4th 583, Husband had transferred 
a good deal of his separate stock into 
Wife’s separate account. Although the 
account was in both parties’ names, it 
was still held under the husband’s Social 
Security number. The transfer letter 
indicated that the transfer was an “Irre-
vocable Stock or Bond Power” that con-
tained the language, “For value received, 
the undersigned does (do) hereby sell, 
assign, and transfer unto wife.”

The Court of Appeal reversed the 
trial court, finding that the express 
declaration language of §852(a), as 
interpreted by MacDonald, can be effec-
tively viewed as a presumption that 
transactions between spouses are not 
transmutations unless the document 
contains the requisite language. In this 
case, Husband had given instructions to 
transfer or journal stock, and that if he 
really intended to transmute the stock 
he could have stated that he was giving 
his interest to his wife as her sole and 
separate property.

In a more recent case, In re Marriage 
of Starkman (2005) 129 Cal.App.4th 
659, the property was transferred into 
the trust. The trust documents pro-
vided that any separate property would 
be so identified by the parties. Husband, 
who was an heir to the UPS fortune, 
failed to specify his separate property 
and did not list any of his quite substan-
tial property as such. He did, however, 
transfer his considerable wealth in his 
stock brokerage firms to the trust. He 
claimed that these acts did not suf-
ficiently demonstrate a knowing and 
intelligent waiver of his separate prop-
erty rights. Fortunately for him, the 
court agreed and found that the trust 
was created for the orderly adminis-
tration of his estate upon his death, 
that the provisions were essentially 
a “vacuum cleaner” and did not con-
stitute express waivers of his separate 
property claims.

The Starkman case had another 
interesting point that was not really the 
reason given for the court’s opinion. The 
trust clearly indicated that the reason 
for the trust was to maximize the Fed-
eral rules about tax avoidance on death, 
and Husband had not given up domin-

ion over the assets because he believed 
that the gifts to the wife were revocable 
up to the time of his death. The wife 
raised the argument that in order to be 
sufficient gifts under Internal Revenue 
Code §1014(e), the transfers had to have 
been completed gifts made more than 
one year prior to his death. This practice 
of estate planners is not unique to the 
facts of this case and presents a land-
mine of potential litigation both for the 
estate planning attorneys, family law-
yers as well as estate administrators for 
years to come.

The Second District recently 
issued an opinion in In re Marriage of 
Holtemann (2008) 162 Cal.App.4th 
1175, that has created a storm of con-
troversy in the family law community. 
The Holtemann court distinguished 
Starkman, in which the court had 
found that “merely characterizing 
the separate property transferred to 
a trust “as community property” was 
insufficient to effectuate a transmuta-
tion of the property in the absence 
of “…language which expressly states 
that the characterization or ownership 
of the property is being changed.” The 
Holtemann court found that unlike in 
Starkman, in which the parties never 
used the words “transmutation,” the 
Holtemanns had used such clear expres-
sion, “and, notwithstanding language 
that purports to qualify, limit or condi-
tion the transfer, we conclude that a 
transmutation of separate to community 
property was effected.” In Holtemann, 
the parties hired a joint estate planning 
attorney. They executed a document 
entitled “Spousal Property Transmuta-
tion Agreement,” (the Transmutation 
Agreement), and another called the 
“Holtemann Community Property Trust” 
(the Trust). The Transmutation Agree-
ment attempted to have language limit-
ing the effect of the transmutation for 
the purpose of disposing of the property 
on death and not in a dissolution of mar-
riage context.

The Transmutation Agreement stated 
that “Husband agrees that the character 
of the property… is hereby transmuted 
from his separate property to the com-
munity property of both parties.” It also 
stated that

“Wife acknowledges that the 
transmutation of Husband’s sepa-

rate property into community 
property herewith was under-
taken upon the express condition 
that the disposition of the trust 
estate of said Trust, upon the 
death of Husband and of Wife, as 
provided for in said Declaration 
of Trust, dated March 10, 2005, 
shall remain in effect, and not be 
amended, modified or changed 
by Wife, so that upon the death of 
the parties, the property subject 
to this Agreement will pass as pro-
vided in said Declaration of Trust. 
The parties further acknowledge 
that, but for such agreed disposi-
tion of the subject property, set-
tlor Frank Holtemann would not 
have effected the within transmu-
tation of his separate property into 
community property. Wife agrees 
not to amend, modify or change 
the dispositive provisions of any of 
the trusts established pursuant to 
said Declaration of Trust without 
Husband’s prior written consent 
and agreement.”

Exhibit A – identified as both “Hus-
band’s Separate Property Being Trans-
muted to Community Property” and a 
“List of Community Property” – identi-
fied eight properties.

The Trust, at Article 1.3 provided 
a “Statement of Intent” indicating that 
the property was being transmuted 
from separate to community and that it 
was undertaken with the terms of the 
trust instrument in mind, and based in 
particular on the fact that Wife would 
not change the disposition of the trust 
assets upon Husband’s prior death. 
Article 2.2, “Character of Trust Assets,” 
 provided that all community property 
transferred into this Trust shall continue 
to be community property, under the 
laws of California…” The Trust provided 
for revocation during the parties’ joint 
lives and stated that “[u]nless otherwise 
provided in the revocation or this trust 
instrument, any community property so 
returned shall continue to be the commu
nity property of the settlors.” Emphasis in 
the opinion.

When the parties litigated the issue 
of the validity of the transmutation 
agreement during their dissolution, 
the trial court found that under the 
express terms of the Transmutation 
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Agreement, Frank had transmuted the 
separate property assets identified in 
Exhibit A to community property. On 
H’s appeal, the Holtemann court stated 
that the documents contained the req-
uisite language and provided a clear 
and unambiguous proof of transmuta-
tion. Husband argued that the express 
declarations of transmutation “were 
rendered ambiguous by the statement 
in the Transmutation Agreement that 
‘[t]his agreement is not made in con-
templation of a separation or marital 
dissolution and is made solely for the 
purpose of interpreting how property 
shall be disposed of on the deaths of 
the parties,’ as well as statements in 
both documents reflecting the par-
ties’ agreement that Frank would not 
have transmuted his separate property 
had Barbara not agreed to refrain from 
exercising her right to amend, modify 
or change it.” However, the court found 
that there is no authority for a condi-
tional transmutation. It did not agree 
that Husband could have the benefit of 
the step up in basis when it suited him, 
and disclaim the transmutation when it 
no longer served his purpose. It stated 
that the Husband could “not have his 
cake and eat it too.”

The Starkman and Holtemann cases, 
as well as the other transmutation cases, 
were very costly for both of the parties. 
In Starkman, Husband paid fees in the 
dissolution action and Wife lost what she 
thought was her share of the husband’s 
separate estate. In Holtemann, Husband 
also paid fees for wife’s attorney and lost 
what he had hoped to be his separate 
claims to the substantial property that 
he had held prior to the marriage and 
the estate planning documents.

A question that was not addressed in 
Holtemann but could easily arise in like 
cases is that should the court find that 
there was a transmutation, then the 
battle shifts to the court to determine 
whether there was undue influence, 
requiring further rounds of expensive 
litigation. Mr. Holtemann complained 
that he did not have independent coun-
sel, but the court found that he waived 
that right at the time the documents 
were drafted.

The estate planner would have better 
served the parties by clearly delineating 
the nature of the property in the docu-

ments, whether separate, community, 
or mixed. Further, should the parties 
truly wish to avoid taxes and knowingly 
wish to transmute the property, then 
the estate planner must refer them to 
separate consulting family lawyers to 
ensure that they are clear in their intent 
and that the language of the estate plan 
will not lead to litigation at the time of 
any dissolution action.
UNDUE INFLUENCE: As an inci-
dent of the parties’ fiduciary relation-
ship in the management and control 
of community property, a rebuttable 
 presumption of undue influence arises 
when one spouse obtains an unfair 
advantage over the other in a commu-
nity property transaction. In re Mar
riage of Burkle (2006) 139 Cal.App.4th 
712, 729-730; In re Marriage of Haines 
(1995) 33 Cal.App.4th 277, 297; In re 
Marriage of Mathews (2005) 1323 Cal.
App.4th 624, 628-629. The rebuttable 
presumption arises without any show-
ing of actual fraud, deceit or coercion 
(Mathews, supra, at pages 629-629); and 
the advantage gained must be unfair to 
the disadvantaged spouse. Burkle, supra, 
at pages 730-734. The presumption may 
be rebutted by proof that the aggrieved 
spouse freely and voluntarily entered 
into the transaction with full knowledge 
of all of the facts and a complete under-
standing of its effect. Burkle, supra, at 
pages 738-739; Mathews, supra, at page 
630; In re Marriage of Balcof (2006) 141 
Cal.App.4th 1509, 1519-1520. If the 
estate planning attorney had taken pre-
cautions against a conflict of interest, 
such precautions would be a valuable 
element in rebutting the presumption 
of undue influence if, for example, one 
party’s separate property was trans-
muted to community property in an 
estate planning document.

Another issue is the tension between 
Evid. Code §662, which establishes a 
rebuttable presumption affecting the 
burden of proof where a transmutation 
is evidenced by a deed or other title doc-
ument, and the presumption of undue 
influence under Fam. Code §721(b). 
The appellate court has resolved this 
tension by holding that where a trans-
mutation that advantages one spouse 
is challenged by the other, the Evid. 
Code §662 presumption yields to the 
presumption of undue influence by the 

advantaged spouse, and title does not 
control. In re Marriage of Haines (1995) 
33 Cal.App.4th 277, 302; In re Marriage 
of Delaney (2003) 111 Cal.App.4th 991, 
997-998.

So, not only does the family law 
attorney have to consider whether the 
trust or documents transferring title to 
the trust (e.g., deeds, beneficiary des-
ignations, changes to title to financial 
accounts, etc.) constitute a transmuta-
tion, but if established, the transmuta-
tion must be tested under the undue 
influence rule. This will raise the 
question of whether or not the estate 
planning attorney fully disclose to the 
clients the potential conflict of interest, 
whether they were given the opportu-
nity to obtain independent legal counsel 
and given sufficient information regard-
ing the protection of their respective 
property rights under the estate plan in 
the event of a dissolution.  
JOINT TENANCY: The family law 
attorney should inquire whether the 
parties hold any property in joint ten-
ancy. If so, Husband can sever the joint 
tenancy by a deed or writing which 
must be recorded in order to sever joint 
tenancy title to real property. Code Civ. 
Proc. §683.2. More about this issue 
below.
AUTOMATIC TEMPORARY 
RESTRAINING ORDERS: The family 
law attorney must discuss the Automatic 
Temporary Restraining Orders (ATROs) 
with Husband at this pre-dissolution 
stage because Husband’s actions with 
respect to both separate and commu-
nity property will be severely restricted 
once he is subject to the ATROs. Upon 
the service of the filed dissolution peti-
tion on the respondent, pursuant to 
Fam. Code §2040 both parties will be 
under Automatic Temporary Restraining 
Orders that prohibit many acts, includ-
ing those affecting their estate planning 
abilities. The pertinent parts of Fam. 
Code §2040 are as follows:
(a) In addition to the contents required 

by Section 412.20 of the Code of Civil 
Procedure, the summons shall con-
tain a temporary restraining order:
...
(a)(3) Restraining both parties from 

cashing, borrowing against, can-
celing, transferring, disposing of, 
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or changing the beneficiaries of 
any insurance or other coverage, 
including life, health, automobile, 
and disability, held for the benefit 
of the parties and their child or 
children for whom support may 
be ordered.

(4) Restraining both parties from 
creating a nonprobate transfer or 
modifying a nonprobate transfer 
in a manner that affects the dis-
position of property subject to 
the transfer, without the written 
consent of the other party or an 
order of the court.

(b) Nothing in this section restrains any 
of the following:
(1) Creation, modification, or revoca-

tion of a will.
(2) Revocation of a nonprobate trans-

fer, including a revocable trust, 
pursuant to the instrument, pro-
vided that notice of the change 
is filed and served on the other 
party before the change takes 
effect.

(3) Elimination of a right of survivor-
ship to property, provided that 
notice of the change is filed and 
served on the other party before 
the change takes effect.

(4) Creation of an unfunded revo-
cable or irrevocable trust.

(5) Execution and filing of a dis-
claimer pursuant to Part 8 (com-
mencing with Section 260) of 
Division 2 of the Probate Code.

(c) In all actions filed on and after Janu-
ary 1, 1995, the summons shall con-
tain the following notice:

  “WARNING: California law 
provides that, for purposes of divi-
sion of property upon dissolution of 
marriage or legal separation, prop-
erty acquired by the parties during 
 marriage in joint form is presumed 
to be community property. If either 
party to this action should die before 
the jointly held community property 
is divided, the language of how title 
is held in the deed (i.e., joint tenancy, 
tenants in common, or community 
property) will be controlling and 
not the community property pre-
sumption. You should consult your 

attorney if you want the community 
property presumption to be writ-
ten into the recorded title to the 
 property.”

(d) For the purposes of this section:
(1) “Nonprobate transfer” means 

an instrument, other than a will, 
that makes a transfer of property 
on death, including a revocable 
trust, pay on death account in a 
financial institution, Totten trust, 
transfer on death registration 
of personal property, or other 
instrument of a type described 
in Section 5000 of the Probate 
Code.

(2) “Nonprobate transfer” does not 
include a provision for the trans-
fer of property on death in an 
insurance policy or other cover-
age held for the benefit of the 
 parties and their child or chil-
dren for whom support may be 
ordered, to the extent that the 
provision is subject to paragraph 
(3) of subdivision (a).

In the pre-dissolution stage, Hus-
band must be fully aware of the extent 
and implications of the ATROs because 
once he files or is served with a petition 
for dissolution of marriage, his manage-
ment and control of both community 
and separate property are under severe 
restrictions. The family law attorney 
should provide Husband with a copy of 
the ATROs or of Fam. Code §2040 in 
its entirety and have him sign and date 
a copy that can be kept in the attorney’s 
file as proof that Husband was aware of 
these restrictions.
NEW WILL, NEW TRUST: The family 
law attorney should discuss with Hus-
band that he could revoke the AB trust 
at this point and that he could execute a 
new will and fund a new trust because 
the ATROs are not yet in effect. How-
ever, he would have to act with respect 
to Wife in accordance with the general 
standards of fiduciary relationships 
which control the actions of persons 
occupying confidential relations with 
each other, which is the standard gov-
erning actions between husband and 
wife with respect to property during 
marriage and before separation. Fam. 
Code §§721(b) and 1100(e); Rubenstein 
v. Rubenstein (2000) 81 Cal.App.4th 
1131, 1150.

ACT THREE
Unhappy Husband, who did not 

follow any of the pre-dissolution legal 
advice, has now been served with a 
summons and petition for dissolution of 
marriage, and he returns to the family 
law attorney for legal advice. His goals 
are to get back all of his separate prop-
erty, make sure Wife can no longer 
benefit from his death, and, of course, 
protect his interest in the parties’ com-
munity property.

The family law attorney will again 
discuss with Husband the issues they 
covered in the earlier consultation: 
Characterization of separate and com-
munity property and the parties’ actions 
that may have affected the statutory 
presumptions (Fam. Code §§760 and 
770) regarding community and separate 
property.
REIMBURSEMENT: The attorney will 
examine the parties’ actions regarding 
the reimbursement issues. Did either 
party make payments of separate prop-
erty to the acquisition of community 
property or the other party’s separate 
property which can be the subject of a 
claim for reimbursement? Fam. Code 
§2640. Did the community acquire 
an interest in the separate property of 
either party through commingling of 
separate and community property, com-
munity service enhancing the value of 
a separate property business, or paying 
down a separate property mortgage 
with community funds?
TRANSMUTATION: The attorney 
will examine the parties’ estate plan-
ning documents, deeds, and other 
 documents affecting title to determine 
whether any of the documents meet 
the statutory requirements to effect a 
transmutation.
UNDUE INFLUENCE: If it appears 
that a transmutation may have taken 
place, the attorney will discuss the 
presumption of undue influence by 
the advantaged spouse over the disad-
vantaged spouse under the Haines and 
 Delaney analyses.
AUTOMATIC TEMPORARY 
RESTRAINING ORDERS: The family 
law attorney should provide Husband 
with a copy of the ATROs and with 
Family Law §2040 and remind him, 
now that he has been served with the 
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petition for dissolution, that the ATROs 
are enforceable against him. Husband 
should refer to the statutory language 
often and check with the attorney 
before taking any action with regard to 
separate or community property. For 
example, although Husband can make 
a new will and trust, he cannot fund 
the trust without Wife’s permission or 
a court order.
PROBLEMS WITH FEDERAL PRE
EMPTION: Notwithstanding the 
Automatic Temporary Restraining 
Orders, if a party changes the ben-
eficiary of an insurance policy that 
falls under ERISA or another Federal 
umbrella such as a service member’s 
life insurance policy, state law will not 
control. In a current case of mine, the 
husband, being fully aware of the Auto-
matic Temporary Restraining Orders, 
nevertheless changed the beneficiary of 
his employment-related life insurance 
policy from that of his wife to his three 
children, two of whom are adults and 
are from a prior relationship and the 
third, his minor child with my client. 
This put my client in the position of 
demanding all of the policy, because 
the funds left to the minor child are not 
accessible until the child attains the 
age of 18, and would not be available 
for her care during her minority, which, 
I believe, was the true intent of the 
deceased spouse.

My client filed an appeal with the 
insurance company pointing out that at 
least one Federal court had found that 
the ATROs constituted a temporary 
Qualified Domestic Relations Order. 
Unicare Life Insurance v. Phanor (2007) 
472 F.Supp.2d 40. A Ninth Circuit case, 
Emard v. Hughes Aircraft (1998) 153 
F.3d 949, found that a contest between 
beneficiaries is a state court matter that 
is not preempted by ERISA. The com-
pany intends to interplead, and I intend 
to file first so that I get to choose the 
venue. However, the unfortunate result 
of the now deceased Husband’s change 
of beneficiaries is that my client is in 
an adverse position to her own minor 
child, and we will need to ask the court 
to appoint a Guardian ad litem, at addi-
tional expense.
JOINT TENANCY: The family law 
attorney will also ascertain whether 
the parties hold any property in joint 

tenancy. Should Husband wish to sever 
the joint tenancy during the dissolu-
tion action, then in light of the ATROs 
he must give actual notice to Wife. The 
ATROs do not restrain a spouse from 
severing a joint tenancy with the other 
spouse or terminating the survivor-
ship feature in community property 
with right of survivorship provided that 
notice of the change is filed and served 
on the other party before it takes effect. 
The principle is that the execution and 
recordation of a declaration of sever-
ance under Civil Code §693.2 is not a 
transfer or a disposition of any property; 
it affects only the other spouse’s expec-
tancy interest in a right of survivorship 
and thus would not violate the ATROs. 
Fam. Code §2040; Estate of Mitchell 
(1999) 76 Cal.App.4th 1378.

In all contexts other than the dissolu-
tion action, a joint tenancy provides that 
the property goes to the surviving joint 
tenant by operation of law. As stated 
above, during the pendency of a dissolu-
tion action, property acquired during 
marriage in the parties’ joint names is 
community. This includes joint tenancy. 
Should a party die during the pendency 
of the action, the dissolution action is 
over as there is no longer a marriage 
to dissolve. In that case, the joint ten-
ancy property will go to the surviving 
joint tenant. One important exception 
occurs when the parties obtain a judg-
ment of dissolution terminating marital 
status only. In such a case, the court has 
retained the jurisdiction to decide all of 
the unfinished business of the dissolu-
tion process, including the division and 
characterization of undivided property. 
The family court has the right to treat 
the property as community, regardless 
of the fact that the title is held in joint 
tenancy form.

With minor exceptions, upon the 
death of a joint tenant, the joint ten-
ancy is severed if the parties have 
been divorced. Prob. Code §5601. The 
exception would be if there is clear and 
convincing evidence that the parties 
intended to maintain the right of survi-
vorship even after they were divorced. 
Caution: If one spouse is dying and 
there is no time to obtain a status-only 
judgment, and the dying spouse wants 
to defeat the other’s ability to obtain 
the entire property as a surviving joint 

tenant, then the dying spouse must give 
notice of a severance of the joint ten-
ancy to the other spouse and the sever-
ance must be recorded either before 
or immediately after the severing joint 
 tenant’s death.

The family law attorney must discuss 
with Husband the benefits of severing 
a joint tenancy. Although property 
acquired during the marriage in the 
 parties’ joint names is presumed to be 
community, property that they acquired 
in their joint names prior to marriage 
is not community property. Unless the 
parties agree to allow the family court 
to divide such property, civil law and not 
family law controls. In civil law, a joint 
tenancy is terminated by filing a parti-
tion action, which is generally accom-
panied by a request for an accounting. 
The filing of the partition action will 
automatically sever the joint tenancy. 
Civ. Code §§872.010–874.240. The 
effect of the partition action is to deter-
mine the respective interests of the 
parties in accord with their contribu-
tions; the severance does not compel an 
equal division. Kershman v. Kershman 
(1961)192 Cal.App.2d 23. Upon a sale, a 
co-tenant is entitled to be reimbursed 
for all of his or her contributions, includ-
ing taxes, interest and insurance. After 
the reimbursement, the balance of the 
equity will be equally divided. So. Adj. 
Bureau v. Nelson (1964) 230 Cal.App.2d 
539; Marsh v. Eddstein (1979) 9 Cal.
App.3d 132.

Pursuant to Fam. Code §2650, if 
either party requests it, the family court 
may divide their jointly-held separate 
property, including that acquired prior 
to their marriage, in the same manner 
that it would use to divide community 
assets. A word of caution: If you repre-
sent the spouse who contributed more 
to the upkeep of the property above 
the cost of acquisition, your client may 
be better off applying civil law and 
not family law to the division of the 
 property.

The family lawyer must be careful in 
the choice of law. It is not always easy to 
decide whether a party should request 
that the party divide jointly-owned sepa-
rate property in the family court, which 
is procedurally easier in many ways than 
the fast track civil court, or whether the 
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matter should be decided in the civil 
court, potentially giving one of the 
 parties a better reimbursement of 
expended funds. One solution I have 
used when my client has paid more of 
the upkeep for the property is to file a 
civil action and then ask the court to 
coordinate the proceedings using the 
rules of civil law to divide the property. 
The court will then be in a position to 
allocate and reimburse each of the 
 parties for their respective separate 
 contributions as well as the community 
for its contribution.

If the parties divide the property 
under the rules of civil law, they may 
ask the court for an accounting and a 
division of the property according to the 
funds that each of them expended to 
maintain the property. Unlike the right 
of reimbursement under Fam. Code 
§2640, as stated above, this right is not 
limited to the cost of acquisition.

Notwithstanding the above, at least 
one court found that there was no need 
for an express written transmutation, 
but found that the property, which was 
purchased in joint tenancy prior to mar-
riage, was a community asset because 
the mortgage and costs of improve-
ments were paid from co-mingled funds. 
In re Marriage of Weaver (2005) 127 
Cal.App.4th 858. Further, in the case 
of parties that acquired the property in 
their joint names prior to marriage, a 
subsequent severance of the joint ten-
ancy to tenancy in common during the 
marriage will cause the property to be 
considered community and limit the 
parties to the right to reimbursement 
for the paydown of the costs of acquisi-
tion under Fam. Code §2540.
WILLS: As set forth in Fam. Code 
§853(a), a statement in a will regard-
ing the nature or character of property 
is ineffective to prove a transmutation 
prior to death, even though it would 
have otherwise met the requirements 
of an express written declaration. The 
will is typically made for estate planning 
purposes, and is not intended to convey 
a present interest in the property. A will 
may be changed until the moment of 
death. However, the Family Code does 
not expressly preclude transmutation 

by language in a trust or estate planning 
instrument other than a will.

In the past, the family lawyer needed 
to ensure that all such testamentary 
documents were amended upon the 
parties’ divorce. Now, however, the 
 legislature has provided a safety net for 
the divorcing parties and their counsel; 
the law is clear that estate plans will be 
affected by the filing of the petition and 
the termination of the marriage. How-
ever, counsel must still take extreme 
caution to ensure that the parties are 
aware of the fact that the dissolution 
process will effect their estate plans and 
they should be cautioned that if they 
intend to nevertheless have the other 
party treated as the surviving spouse, 
they must take affirmative action to pre-
serve these rights. Prob. Code §5600 et 
seq., §6122.
LIFE INSURANCE: Term Life: There 
is a split of authority as to the value 
and divisibility of term life insurance. 
Should a party die during the term for 
which the community paid the pre-
mium, then the proceeds would be 
community and would be divisible. In 
re Marriage of Lorenz (1983) 146 Cal.
App.3d 464. Term life insurance poli-
cies generally carry a right of renewal. 
A community interest may be present 
if the renewal right can be classified as 
property earned during marriage (In re 
Marriage of Spengler (1992) 5 Cal.4th 
288) or if the person is no longer insur-
able (Estate of Logan (1987) 191 Cal.
App.3d 319).

Whole Life: Whole life insurance 
generally has a cash value and is divis-
ible at the time of a dissolution action. 
Problems can arise as to who owns 
the policy and who has access to the 
proceeds. If the policy is assigned to 
one person as security for support, the 
proceeds should not be given to the 
child. If the child is the beneficiary, 
the child will not have access to the 
funds until the child reaches the age 
of majority.

Practice Point: Fam. Code §2050 
allows for notification to the life insur-
ance company, putting the insurer on 
notice that ownership will be at issue, 
and requiring the insurer to maintain 
the beneficiary designation intact, 
absent a court order or agreement of 
the parties. Family Code §2051 allows 

for notification of a court order requir-
ing an irrevocable beneficiary and 
requiring the insurer to notify the ben-
eficiaries of any lapses or other changes 
to the policy.
ATRO AS A MINIQDRO: But what 
if the policy is an ERISA policy? Is there 
Federal preemption? Is the ATRO or 
court order a temporary Qualified 
Domestic Relations Order? At least one 
circuit court has said that the ATRO 
qualifies as a QDRO because, when 
read with the dissolution petition, it 
(a) makes a reasonable person aware of 
the names and addresses of the parties 
and the children; (b) indicates that no 
amount of benefits should be paid to 
anyone other than a beneficiary named 
on the date that the ATROs issued; (c) 
specifies that it remains in effect until a 
subsequent trial court order, agreement 
of the parties, or dismissal of the case; 
(d) indicates to a reasonable person 
that it applies only to policies in effect 
when the ATROs issued; and (e) does 
not require the plan to pay additional or 
increased benefits. Unicare Life & Health 
Insurance Co. v. Phanor (2007) 472 
F.Supp.2d 8.

Of course, the family law attorney 
will have to discuss with Husband all of 
the parties’ ERISA and non-ERISA plans 
and the QDROs and DROs that may be 
necessary to divide their separate and 
community property interests. Note 
that the United States Supreme Court 
has taken up the question of whether 
a judgment is equivalent to a Qualified 
Domestic Relations Order. Kennedy v. 
Plan Administrator for DuPont Savings 
and Investment Plan, No. 07-636. In 
Kennedy, the alternate payee had given 
up the right to the retirement ben-
efits. However, the participant failed to 
change the beneficiary. On the death 
of the participant, the plan paid out the 
funds to the named beneficiary. What-
ever the result of the Supreme Court 
decision, the family law attorney must 
be very sure to warn clients to change 
the requisite documents to effectuate 
the family law judgment.

ACT FOUR
Judgment of dissolution of marriage 

has been entered and the parties’ prop-
erty has been divided. What should 
 Husband do to tie up any loose ends?

Yomtov
Continued from page 43
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EFFECT OF JUDGMENT ON WILL: 
By operation of law, the provisions of 
Husband’s will benefitting Wife are 
revoked under Prob. Code §6122, which 
provides as follows:
(a) Unless the will expressly provides 

otherwise, if after executing a 
will the testator’s marriage is dis-
solved or annulled, the dissolution 
or annulment revokes all of the 
 following:
(1) Any disposition or appointment of 

property made by the will to the 
former spouse.

(2) Any provision of the will confer-
ring a general or special power 
of appointment on the former 
spouse.

(3) Any provision of the will nomi-
nating the former spouse as 
executor, trustee, conservator, 
or guardian.

(b) If any disposition or other provision 
of a will is revoked solely by this 
 section, it is revived by the testator’s 
remarriage to the former spouse.

(c) In case of revocation by dissolution or 
annulment:
(1) Property prevented from pass-

ing to a former spouse because 
of the revocation passes as if the 
former spouse failed to survive 
the testator.

(2) Other provisions of the will 
 conferring some power or office 
on the former spouse shall be 
interpreted as if the former 
spouse failed to survive the 
 testator.

(d) For purposes of this section, disso-
lution or annulment means any 
dissolution or annulment which 
would exclude the spouse as a sur-
viving spouse within the meaning of 
Section 78. A decree of legal separa-
tion which does not terminate the 
status of husband and wife is not 
a dissolution for purposes of this 
 section.

(e) Except as provided in Section 6122.1, 
no change of circumstances other 
than as described in this section 
revokes a will.

(f) Subdivisions (a) to (d), inclusive, do 
not apply to any case where the final 
judgment of dissolution or annul-
ment of marriage occurs before Janu-
ary 1, 1985. That case is governed 

by the law in effect prior to January 
1, 1985.
If Husband wishes to benefit Wife 

under a will, he will have to execute 
a new will after the judgment of disso-
lution has been entered. Whether he 
wishes to benefit Wife or not, he should 
consult an estate planning attorney to 
review the remaining enforceable pro-
visions of his existing will and, more 
prudently, draft a new will for him 
taking into account his post-dissolution 
circumstances.
JOINT TENANCY: Probate Code 
§5601 provides that a joint tenancy 
between a decedent and the decedent’s 
former spouse created before or during 
the marriage is severed as to decedent’s 
interest if, at the time of his death, the 
former spouse is not decedent’s surviv-
ing spouse as the result of a judgment 
of dissolution or annulment of the 
 marriage. For purposes of this section, 
property held in joint tenancy includes 
property held as community property 
with right of survivorship as described 
in Civ. Code §682.1.
NONPROBATE TRANSFERS: Assum-
ing that a nonprobate transfer is not sub-
ject to revocation by the transferor at the 
time of the transferor’s death, the non-
probate transfer made to a former spouse 
before or during marriage fails if, at the 
time of the transferor’s death, the former 
spouse is not the transferor’s surviving 
spouse as a result of a judgment of dis-
solution or annulment of the marriage. 
The instrument making the nonprobate 
transfer will be interpreted as though 
the former spouse predeceased the 
transferor. Prob. Code §5600.
LIFE INSURANCE AND OTHER 
CONTRACTS: The family law attor-
ney must advise Husband to review all 
of the beneficiary designations in all 
of his assets, including life insurance 
and retirement benefits, to determine 
whether he should make new ben-
eficiary designations to cut off Wife’s 
rights. Since life insurance and other 
similar assets are contractual in nature, 
the dissolution judgment has no effect 
on their beneficiary designations. 
Unless they are changed, they may 
become operative many years later on 
Husband’s death and after remarriage 
with new dependents. That may not be 
the result he desires.

CHILD SUPPORT/PROPERTY DIVI
SION: A parent’s estate is liable for 
unpaid child support as well as unpaid 
property division obligations. Query: 
What result if the deceased spouse’s 
property is held in joint tenancy with 
subsequent spouse? The property goes 
by operation of law to new spouse. Has 
the parent colluded to defraud the child 
of support? Does the surviving parent 
have a claim for conspiracy? A recent 
case held that the obligee parent had 
a cause of action in probate court to 
determine if a will omitted the obligor 
parent as a result of a conspiracy. The 
complaint alleged that the grandmother 
had disinherited the obligor and left his 
share to his sister with the intent to sur-
reptitiously give him his share and avoid 
his huge support arrearages. Cabral v. 
Soares (2007) 157 Cal.App.4th 234. By 
analogy, this holding suggests that an 
obligee could bring a complaint against 
a third party who was granted a joint 
tenancy in property after the obligation 
for child support arose.
NEED FOR NEW ESTATE PLAN: 
This bring us back full circle to the 
estate planning attorney. Husband may 
have a new spouse or may be contem-
plating remarriage and the attorney 
has the opportunity to protect both his 
 clients and himself by recognizing the 
potential conflict of interests that may 
arise in the estate plan. The attorney 
can also insure that Husband is made 
aware of the many permutations of 
circumstances which can affect com-
munity and separate property before 
the estate plan is executed and property 
is transmuted or transferred. Husband 
can use his hard-won knowledge that, 
contrary to the old adage, it is better 
to speak up to your attorney and be 
thought a fool (protected by the attorney-
client privilege) than remain silent and 
remove all doubt when you lose your 
shirt in a divorce.

Endnotes:

1 In California, unlike in many other 
states, a trust is revocable, unless the 
 document states otherwise.

2  In In re Marriage of Haines (1995) 
33 Cal.App.4th 277, 295, the Court held 
the recordation requirement afforded 
creditors protection against fraud in 
 transmutations.  ■
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I think that most family lawyers, 
maybe lawyers of all types, love 
games. I am no exception. The com-

petition, the strategy, the intellectual 
intrigue – the winning – is all there. In 
fact, when I do end up litigating, I try to 
look at it as having all of the elements 
of a really good game instead of the 
destructive waste of time and money 
that I really think it is. One day while I 
was at an OSC, I found myself thinking 
that being a family lawyer has a lot of 
the same elements as being a Blackjack 
player.

In Blackjack, the dealer deals her-
self and the players two cards each. 
One of the dealer’s cards is face down 
and the other is up. The goal is to stay 
with the two cards you’re dealt or add 
to them by “hitting” so that you get the 
cards in your hand to add up to as close 
to 21 as possible without going over. 
It is a game where you bet before you 
see your cards. This is not dissimilar to 
filing an OSC after you have first met 
your client. You do not know the judge, 
the opposing counsel or what perti-
nent information you may receive from 
the other spouse once you hear the 
other side of the story.

Then there is the fact that in Black-
jack, the odds favor the house and you 
are put in the untenable situation of 
making decisions when all you know 
is what one of the dealer’s cards is 
and what your two cards are. There is 
a book telling you what you are sup-
posed to do depending on what these 
three cards are, but can that book 
really give good advice when you have 
a sixteen and the dealer is showing a 
two? This is not dissimilar to decid-
ing whether or not to settle. You know 

what is in your hand (your client and 
his or her story) and you know one of 
the dealer’s cards if you are experi-
enced with the judicial officer or the 
likelihood that he will correctly apply 
the law to your situation. What you 
do not know is what the other card 
is and what the cards coming off the 
deck will be, i.e., what the other side 
may not be telling you, and what the 
Judge’s decision would be.

I find myself talking a lot to my cli-
ents about making decisions based on 
how risk-averse they are and that they 
need to make decisions based upon 
their feelings about risk, not mine or 
their sister’s or their father’s. This is 
another reason why settlement makes 

so much sense to me. When much of 
the litigated result depends on fac-
tors outside of your control and deci-
sions are being made about things as 
important as your children and your 
money, how could you possibly choose 
to give up that control? Now, if you are 
holding twenty in your hand, you feel 
pretty confident, regardless of what 
the dealer is showing. Also, there is 
not much you can do either way; you 
cannot hit the twenty and you cannot 
control what the dealer has or is going 
to get. You just have to have faith in 
the statistical likelihood – the legal 
system, in family law terms. These are 
the times that you have the luxury of 
settling on terms that make sense to 
you and your client.

Then there are the times when your 
cards total fifteen or sixteen and the 
Judge is showing a ten. Your client is 
telling you that of course a five or six 
is coming off the deck but you just 
feel that it’s a Jack. There is no way to 
explain why, but you’ve been around 
and you feel a Jack. That’s when you 
suggest settling on whatever terms 
are possible and also when you can’t 
convince your client to settle, you 
know you have done everything you 
can. You warn the client of all the pos-
sible cards that could come up and the 
small possibility of that the exact card 
they want coming up and they tell you 
they understand the risk. And then 
that Jack comes up and the client still 
blames you.

A lot of what happens in Blackjack 
is independent of the other players. In 
fact, often you do not need anything 
but you and the dealer. But some-
times the other players are critical. 

BLACKJACK
Heidi S. Tuffias, j.d., cfls

Brentwood (Los Angeles)

tuffias@aol.com www.familylawsolutions.com

Heidi Tuffias has been a Certified Family 
Law Specialist since 1995. She practices 
in Brentwood. Heidi enjoys all aspects of 

family law and intends to be a family 
lawyer for a long time.
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Of course, the nut who splits tens or 
something like that makes it no fun 
for anyone. But if you’ve got other play-
ers with you at the table, you can also 
develop a synergy where you are all 
on the same side, including the dealer, 
who can benefit from players who win. 
A rhythm also develops among the play-
ers at the table, a choreography with 
the slap, slap of the cards. The group 
triumphs and fails together. This is true 
in family law cases as well. The best 
litigated matters are those in which 
the attorneys and judge are skilled and 
aligned. I have a complicated case like 
that now where the clients really need 
help and instead of allowing the theat-
rics (ex partes, chaos, etc.) to dictate 
the litigation, the judge calls us into 

chambers and looks at the bigger pic-
ture and asks, “How are we going to 
help them today and tomorrow? Grant-
ing or denying this or that is not going 
to get us where we want to go, let’s 
work together to figure out what will.” 
Now that’s the kind of “litigation” that 
makes sense to me.

Blackjack is the heavenly ace and 
ten combination by which you imme-
diately win 2½ times your bet. I do not 
have a family law analogy for Blackjack. 
Maybe Blackjack is a quick and logical 
settlement where everyone is relatively 
happy? It is true that many of the cases 
that go exactly right are those in which 
where the cards you are dealt are good 
ones and your job is just not to screw it 
up (which is a talent in itself). But there 

are rarely clear winners and losers in 
family law cases.

You might have surmised that I 
have spent a fair amount of time at the 
Blackjack table. It is a game that is very 
close to my heart. We played it in my 
house when I was a child and now I 
play it with my seven-year-old daughter 
– teaching her math skills, of course! 
Recently I was on the phone with a 
client and got handed the following 
script written by my daughter which 
she apparently wanted me to read into 
the phone. It said:

“You: May I please get off the phone 
so I can play Blackjack with my daugh-
ter? Person: Okay. You: Good bye.”

Another great Blackjack player (and 
family lawyer?) in the making. ■

moved from the single line model to the scramble system – 
where diners could move around to various stations? At the 
same time that the cafeterias learned how to serve more 
diners more quickly, they also used the various stations to 
 dramatically upgrade the menus, and cook many dishes on 
demand, rather than leaving them to deteriorate under heat-
lights or in steam trays.

Family law courts should do the same thing – move from a 
linear procedural model to a scramble system model that offers 
litigants a variety of high-quality FCS, ADR, and adjudicatory 
options as needed.

Whenever I’m in a gathering of experienced family law 
practitioners, the topic of discussion turns to job satisfaction 
and ways of redirecting one’s career so as to spend little or 
no time in family law courtrooms, leading clients on a treach-
erous path. Many of my colleagues limit their practices to 
mediation, collaborative family law, and private judging. I’ve 
increased the percentage of my practice that I devote to appel-
late practice, and limited trial work to complex custody and 
parentage cases. Of course, each of the currently-fashionable 
ADR models also comes with its own set of pitfalls. Moreover, 
many families, particularly in the early stages of family upheav-
als, are just not ready for self-ordering, and need a calm, fair 
process by which a third party makes some decisions. As a 
society, we need to offer multiple, high quality options. And 
you can’t get high-quality options without offering expertise, 
experience, and lots of time.

In future columns, I’ll share more of my thoughts and some 
of the thoughts I hear from others in the family law commu-
nity about what is needed for meaningful family court reform. 
Please keep the conversation going in the family law com-
munity, and please consider the needs of California’s families 
and the state as a whole, not just the parochial interests of our 
“trade group” or our clientele.

P.S. Dear Elkins Task Force: In answer to question number 
5 about the organizations that can help with your vital work, 
please remember all of us at ACFLS, as well as the Association 
of Family and Conciliation Courts, the American Academy of 
Matrimonial Lawyers, and the National Association of Chil-
dren’s Counsel. Thanks, Leslie.

Endnotes:

1  I was reflecting on Malcolm Gladwell’s June 3, 1996 “Tipping 
Points” article in The New Yorker, which he later expanded into a 
best-selling and highly influential book.

2 ACFLS members can download that issue (the column appears 
at p. 20) at http://www.acfls.org/anewsletters.php . I’d be happy to 
email other readers a copy.

3 http://www.courtinfo.ca.gov/presscenter/newsreleases/NR30-
08.PDF The press release includes a full list of task force members, 
including several ACFLS members.

4 The Judicial Council of California 2007 Annual Report (http://
courtinfo.ca.gov/reference/documents/2007ar.pdf) notes “although 
family and juvenile cases represent about 7 percent of total filings, 
they account for nearly one-third of the trial courts’ judicial work-
load based on workload standards adopted by the Judicial Council.”

5 For a more detailed look at changes in family law caseloads over a 
25-year period (and the reasons for them) see, Administrative Office 
of the Courts, Exploring the Work of the California Trial Courts: A 20
Year Retrospective, at http://courtinfo.ca.gov/reference/4_12supct_
retro.htm. That report also noted the extent to which Los Angeles 
County, representing about a third of the state’s population, drives 
the statistics throughout the state, and recommended paying close 
attention to L.A. in policy and planning decisions.

6  http://www.courtinfo.ca.gov/reference/documents/4_
37pubtrust1.pdf

7 Klein (2008) Practical Implications of Current Domestic 
 Violence Research, http://www.ncjrs.gov/pdffiles1/nij/grants/ 
222319.pdf ■

Shear
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